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The Trump Administration’s Medicaid Block Grant
Guidance: Frequently Asked Questions
By Jessica Schubel, Hannah Katch, Judith Solomon, and Aviva Aron-Dine

The Trump Administration has issued guidance inviting states to seek demonstration projects —
often called waivers — that would radically overhaul Medicaid coverage.' Under the guidance, states
could apply for waivers that would convert their Medicaid programs for many adults into a form of
block grant, with capped federal funding and new authorities to cut coverage and benefits.

The proposed waivers are a lose-lose proposition for people with Medicaid and for states. Far
from promoting better health outcomes, as the Administration has claimed, the waivers would
worsen people’s health by taking away coverage and reducing access to care. For states, they would
mean greater financial risk, with federal funding cuts most likely to occur during recessions, public
health emergencies, and other times when states face high demand for coverage and strain on other
parts of their budgets. States taking up the proposed waivers should also expect to face litigation,
since the waivers appear to violate federal law in several respects.

The Administration has long sought to enact legislation that would undermine or eliminate the
Affordable Care Act’s (ACA) expansion of Medicaid to low-income adults and impose funding caps
on the rest of the Medicaid program. The guidance is the latest in a series of administrative actions
aiming to advance those same goals.”

This paper answers various frequently asked questions about the new guidance:

e Who could be subject to block grant waivers?

e What cuts to coverage and benefits would the waivers allow? How would these cuts affect
people with Medicaid?

e What would the waiver funding caps mean for state budgets and for people with Medicaid?

! Centers for Medicare & Medicaid Services, State Medicaid Director Letter #20-001: Healthy Adult Opportunity,
January 30, 2020, https://www.medicaid.gov/sites/default/files /Federal-Policy-Guidance/Downloads/smd20001.pdf.

2 Center on Budget and Policy Priorities, “Trump Administration’s Harmful Changes to Medicaid,” updated February 4,
2020, https:/ /www.cbpp.otrg/research /health /trump-administrations-harmful-changes-to-medicaid.




e What is the “shared savings” arrangement the guidance is offering and how would it affect
Medicaid enrollees?

e Are the proposed waivers legal?

Who could be subject to block grant waivers?

States could seek block grant waivers for adults under age 65, other than those they are required
to cover under federal law. In practice, this means the waivers could apply to the more than 17
million parents and other adults currently covered through the ACA Medicaid expansion, additional
adults states choose to cover through expansion in the future, and other groups states can choose
but are not required to cover, such as pregnant women with incomes above the statutory minimums,
adults receiving coverage only for family planning services, and certain low-income parents not
covered through expansion. (We refer to these groups throughout as “adults subject to the
guidance.”) The waivers would not apply to people who qualify for Medicaid because they receive
federal disability assistance or need long-term services and supports, or to low-income pregnant
women and parents states are required to cover.’

The Administration has claimed that the waivers would not affect people with disabilities,
children, or other particularly vulnerable groups. In fact, states could seek waivers for:

e People with disabilities. Some 5 willion pegple with serious physical disabilities or mental
health conditions do not receive federal disability assistance or qualify for long-term services
and supports, which means they would be subject to the guidance.* Most of these people have
coverage through the ACA Medicaid expansion.

¢ People with chronic conditions or serious health needs. A study of adults enrolled in
Michigan’s Medicaid expansion found that more than two-thirds had a chronic condition
requiring regular treatment such as diabetes, hypertension, or depression.” The guidance does
not exclude such individuals, nor does it exclude people with cancer or other acute health
needs.

e Older adults. While Medicare-eligible seniors would be excluded, millions of older adults —
including early retirees receiving Social Security but not yet eligible for Medicare — are
covered through expansion.

3 States generally must cover patents at income levels tied to the state’s former Aid to Families with Dependent Children
cash assistance programs. These “mandatory parents” would not be subject to the guidance. “Optional parents” with
incomes above these generally very low mandated eligibility levels would be subject to the guidance (including many
patents covered through Medicaid expansion and some parents covered by non-expansion states).

# MaryBeth Musumeci, Julia Foutz, and Rachel Garfield, “How Might Medicaid Adults with Disabilities Be Affected by
Work Reqmrements in Sectlon 1115 \X/alver Programsy’ Kmser Famﬂy Foundanon ]anuary 26, 2018,

regmrements—m—secnon—l 11 5—wa1ver—programs /.

5> Renuka Tipirneni, Susan D. Goold, and John Z. Avanian, “Employment Status and Health Characteristics of Adults
With Expanded Medicaid Coverage in Michigan,” AMA Internal Medicine, April 2018,
https://jamanetwork.com/journals/jamainternalmedicine/fullarticle /2664514.
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» Low-income parents. When parents lose coverage, children are harmed as well, since they
are more likely to be uninsured and less likely to get the care they need. Children also suffer
when their patents cannot get needed care or their family’s financial security deteriorates.’

What cuts to coverage and benefits would the waivers allow? How would
these cuts affect people with Medicaid?

The guidance offers states a slew of authorities to cut coverage and benefits for people with
Medicaid. Some of these are unprecedented authorities never previously granted through waivers;
others have been allowed previously (in some cases only by the current Administration) but would
now be available on a fast-track basis for states seeking block grant waivers. States could choose
which of these authorities to request in their waiver applications.

Authorities to Take Away Coverage

The guidance would allow states to:

e Take coverage away from people who don’t pay premiums, even those with very low
incomes. Extensive research has shown that premiums significantly reduce low-income
people’s participation in health coverage.” Nonetheless, the Trump Administration approved
an unprecedented waiver in Wisconsin that allows the state to take coverage away from people
with incomes as low as about 50 percent of the poverty line (about $500 per month in 2020) if
they don’t pay premiums. Now, the guidance proposes to let states take coverage away from
people at all income levels if they don’t pay premiums.

e Take coverage away from people who don’t report enough hours of work each month.
In Arkansas, a/most 1 in 4 people subject to this policy lost coverage, many of them people
who were working or should have qualified for exemptions but were tripped up by red tape.
In New Hampshire, about 40 percent of people subject to work requirements would have lost
coverage had the state not put the policy on hold.”

End retroactive coverage. Retroactive coverage is a longstanding Medicaid policy that
requires Medicaid to cover enrollees’ medical costs for three months prior to enrollment
(provided they were eligible for Medicaid during that period). Eliminating retroactive coverage
means people who are eligible for Medicaid but not enrolled could face bankruptcy if they are
unexpectedly ill or injured, and hospitals and other providers could incur large uncompensated
care bills for people eligible for coverage under federal law.

¢ Center on Budget and Policy Priorities, “Taking Away Medicaid for Not Meeting Work Requirements Harms
Children,” updated March 14, 2019, https://www.cbpp.org/research/health /taking-away-medicaid-for-not-meeting-

work-requirements-harms-children.
7 Samantha Artiga, Petry Ubri, and Julia Zur, “The Effects of Premiums and Cost Sharing on Low-Income Populations:

Updated Review of Research Findings,” Kaiser Family Foundation, June 1, 2017, https://www.kff.org/medicaid/issue-
brief/the-effects-of-premiums-and-cost-sharing-on-low-income-populations-updated-review-of-research-findings/.

8 Arkansas and New Hampshire are the only states for which such data are available, because they atre the only states to
have reached the point of taking coverage away from people not meeting work requirements. Jennifer Wagner and
Jessica Schubel, “States’ Experiences Confirming Harmful Effects of Medicaid Work Requirements,” Center on Budget
and Policy Priorities, updated October 22, 2019, https://www.cbpp.org/health /states-experiences-confirming-harmful-
effects-of-medicaid-work-requirements.




¢ Delay coverage for new enrollees. In states that provide Medicaid coverage through private
managed care plans, it can take a month or more for enrollees to select a plan and enroll once
they are determined eligible. But states are required to provide people with health coverage in
the interim (generally through their fee-for-service Medicaid programs).” On top of
eliminating retroactive coverage, the guidance would let states keep eligible people uninsured
until they are enrolled in a managed care plan. For those who are sick and need treatment
when they apply for coverage, that could mean delaying needed care, incurring medical debt,
and/or imposing additional large uncompensated cate bills on hospitals and physicians.

Authorities to Reduce Access to Care

States could also:

e Deny coverage for prescription drugs, likely leading to denials of expensive but
needed treatments. The guidance gives states the unprecedented authority to deny coverage
for certain FDA-approved prescription drugs, an approach known as a “closed formulary.”"’
While states would be required to have an exceptions process for people who need drugs that
aren’t included in the formulary, states that obtain closed formulary authority would likely
make it extremely difficult for people to access expensive but high-value drugs. The guidance
requires states to continue covering all drugs in certain categories, but it leaves most categories
out, including treatments for cardiovascular conditions, diabetes, and cancer.

e Impose higher copayments than Medicaid law allows, including for physician visits
and prescription drugs. “Even relatively small levels of [Medicaid] cost sharing in the range
of $1 to $5 are associated with reduced use of care, including necessary services,” a Kaiser
Family Foundation literature review concluded.! For example, research shows that copays for
prescription drugs deter people from getting needed, high-value care, with several studies
finding that modest increases in prescription drug copays increase hospitalizations by
discouraging people from taking needed drugs.'

e Waive standards and oversight of managed care plans. Without federal standards and
oversight, states could seek to save money by allowing plans to offer such narrow networks
that Medicaid enrollees would lack access to certain specialists or by letting plans use tools like
overly stringent prior authorization requirements to regularly deny needed care.

% See 42 CFR §438.54 describing managed care enrollment processes.

10 Under federal law, state Medicaid programs that include prescription drug coverage in their Medicaid programs — as all
states do — ate required to cover all FDA-approved drugs (with very limited exceptions, explicitly defined by law). In
return for covering all prescription drugs, the law required drug companies to provide substantial rebates, giving states a
much lower price than they typically offer to commercial health plans or Medicare. The guidance would allow states to
maintain access to the prescription drug tebate program while implementing closed formularies.

11 Samantha Artiga, Petry Ubri, and Julia Zur, “The Effects of Premiums and Cost Sharing on Low-Income Populations:
Updated Review of Research Findings,” Kaiser Family Foundation, June 1, 2017, https://www.kff.org/medicaid/issue-
brief/the-effects-of-premiums-and-cost-shating-on-low-income-populations-updated-review-of-research-findings/.

12 For a review of this literature, see Congressional Budget Office, “Offsetting Effects of Prescription Drug Use on
Medicare’s Spending for Medical Services,” November 2012,
https://www.cbo.gov/sites/default/files/cbofiles /attachments /43741-Medical Offsets-11-29-12.pdf.
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e Eliminate coverage for non-emergency medical transportation. This benefit is crucial to
obtaining care for people without access to cars or public transportation, for example, people
in rural areas whose health conditions leave them unable to drive. People most frequently rely
on non-emergency medical transportation to attend medical appointments for behavioral
health services, dialysis, and preventive services."

e Providing less comprehensive coverage to 19- and 20-year-olds. Under current policy,
these young adults are entitled to the same comprehensive Medicaid benefits package as
children. That means, for example, that they are guaranteed dental and vision coverage, and
states cannot limit the number of behavioral health or other appointments they have in a
month. Under the guidance, states could impose these restrictions, which would have
particularly harmful impacts on young adults with complex health needs.

Additional Restrictions Permitted in Non-Expansion States

States that seek waivers only for low-income adults for whom they are not receiving the ACA’s
enhanced federal matching rate for full Medicaid expansion would be allowed to introduce even
more restrictions.'* The guidance suggests they could cap enrollment, meaning that they could deny
coverage to people who meet income and other eligibility criteria once the cap was reached. The
guidance would also allow them to reintroduce asset tests for Medicaid coverage, a policy the ACA
eliminated for most adults because evidence showed almost no low-income adults had substantial
assets and because the need to document assets was a major barrier to coverage.

What would the waiver funding caps mean for state budgets and for people
with Medicaid?

States adopting block grant waivers would put themselves at risk for substantial federal funding
cuts.

Currently, federal Medicaid funding adjusts to meet need. If more people sign up for Medicaid
when a recession hits, or if per-person costs increase during a public health emergency — such as
the opioid epidemic or an infectious disease outbreak like the new coronavirus — federal funding
automatically increases to cover most of the extra costs. For adults covered through the ACA
Medicaid expansion, the federal government covers 90 percent of all costs.

In contrast, states adopting block grant waivers would be required to accept caps on their federal
funding, with states responsible for 100 percent of costs above the caps.

13 MaryBeth Musumeci and Robin Rudowitz, “Medicaid Non-Emergency Medical Transportation: Overview and Key
Issues in Medicaid Expansion Waivers,” Kaiser Family Foundation, February 24,

2016, https:/ /www.kff.org/medicaid/issue-brief/medicaid-non-emergency-medical-transportation-overview-and-key-
issues-in-medicaid-expansion-waivers/.

14 Under the guidance, the ACA enhanced match would continue to be available only to states that extend coverage to
adults up to 138 percent of the federal poverty line; enhanced match would remain unavailable for “partial expansions”
that provide coverage only up to some lower income level or restrict coverage to only part of a state or certain groups in
the state.



How Federal Funding Caps Would Be Set

The guidance allows states to choose either a per-person or an aggregate cap, although it
encourages the latter. Under a per-person cap, a state’s federal funding would be limited to the cap
amount multiplied by the number of people enrolled. Under an aggregate cap, a state’s federal
funding would be limited to the cap amount, with no adjustments for changes in enrollment.

The guidance proposes to set initial caps based on states’ past spending levels and to increase the
caps each year based on either the projected growth in the medical care component of the consumer
price index (CPI-M) or the actual average increase in per-capita costs for the relevant group of
enrollees over the last five years — whichever is /ower."” Per-person caps would grow at that rate;
aggregate caps would grow at that rate plus one-half of a percentage point.

These growth rates make it highly likely that states will frequently hit the caps unless they make
significant cuts to their programs to stay below them. The Congressional Budget Office (CBO)
projects that per-enrollee costs for adults subject to the guidance will grow considerably faster than
the CPI-M. ' The one-half of one percentage point adjustment to the aggregate caps to compensate
for enrollment growth is likely also inadequate, since the non-elderly population grows by almost 1
percent per year."’

And the CBO projections of average, nationwide growth rates mask substantial variation. First,
nationwide growth rates in particular years will likely substantially exceed the average if there is a
recession or serious public health emergency. Second, state growth rates vary widely relative to the
national average. For example, from 2000-2011, average annual growth in per-enrollee costs for the
relevant group of adult enrollees ranged from about 0 to about 12 percent actross states.'®

15 The language in the guidance leaves it somewhat ambiguous whether caps would grow with projected growth in the
CPI-M or at the average growth rate for the last five years. Our discussion assumes they would grow based on
projections; the alternative would mean even lower caps since the CPI-M has grown at historically slow rates for the last
five years.

16 CBO projects that Medicaid enrollee costs for non-eldetly adults not enrolled due to disability are projected to grow
by 5.3 percent annually through 2029. Based on projected growth in the CPI and the historic wedge between the CPI
and the CPI-M, we project that the CPI-M will grow by about 3.5 percent annually over the same period.

CBO’s Medicaid estimates are available at https://www.cbo.gov/system/files /2019-05/51301-2019-05-medicaid.pdf,
while CBO’s CPI projections are available at https://www.cbo.gov/about/products/budget-economic-data.

The substantial difference reflects the fact that per-enrollee costs grow due to increases in prices for existing treatments,
introduction of new treatments, and increases in health care utilization, while the CPI-M measutes only the first of these
factors. CBO projects that per-entollee cost growth in Medicare and the private insurance market will also exceed
growth in the CPI-M.

17 The proposed growth rates are also lower than the Medicaid growth rates assumed in the latest President’s budget.
CMS normally uses the budget baseline growth rates as the basis for evaluating whether Medicaid waivers are budget
neutral to the federal government. For further discussion of how the proposed block grant funding caps differ from
standard budget neutrality requirements for waivers, see Allison Orris, Patricia Boozang, and Julian Polaris, “CMS
Guidance Authorizes Medicaid Demonstration Applications That Cap Federal Funding: Implications for States,”
published by State Health & Value Strategies, February 2020, https://www.shvs.org/resource/cms-guidance-authorizes-
medicaid-demonstration-applications-that-cap-federal-funding-implications-for-states/.

18 Loren Adler, Matthew Fiedler, and Tim Gronniger, “Effects of the Medicaid Per Capita Cap Included in the House-
Passed American Health Care Act,” Brookings Institution, May 2017, https://www.brookings.edu/wp-
content/uploads/2017/05/es chp medicaidpercapitacap adletfiedlergronniger 51017.pdf.




Nearly all states would have experienced at least some decline in federal funding from 2000-2011
if growth in per-enrollee funding for the relevant group of adults had been capped at the CPI-M, a
Kaiser Family Foundation analysis found, with 26 states experiencing cuts of more than 20
percent.” (See Figure 1.) While Medicaid expansion has changed the population of adults eligible for

Medicaid, this calculation still confirms that states agreeing to spending caps would be accepting
substantial risk.

FIGURE 1

47 States Would Have Received Less Federal
Funding in 2000s Under Block Grant Waiver Caps

Number of states that would have experienced cuts if per-enrollee
spending growth for adults had been limited to CPI-M, 2001-201

26 states

9 states

6 states

4 states

3 states 3 states

No cut Less than 5% to 10% to 15%to  More than
5% cut 10% cut 15% cut 20% cut 20% cut

Notes: The Medicaid block grant waiver guidance would limit per-enrollee spending growth
to growth in the CPI-M, the consumer price index for medical services. The District of
Columbia is included in the analysis. Estimates are for non-elderly adults not eligible for
Medicaid based on a disability.

Source: Kaiser Family Foundation

CENTER ON BUDGET AND POLICY PRIORITIES | CBPP.ORG

Extra Risks for States Using Waivers to Cover New Groups

The block grant waivers pose particular risks for states that are considering using them to cover
new groups of low-income adults, in lieu of taking up Medicaid expansion. That’s because these
states would have no data on past expenditures to use in setting the initial cap, which would instead
be set primarily based on national expenditure averages.”

19 Rachel Garfield, Robin Rudowitz, and Katherine Young, “Data Note: What If Per Enrollee Medicaid Spending Had
Been lelted to CPI-M From 2000-2011?” Kaiser Family Foundation, March 23 2017

to-cpi-m-from-2001-2011/.

20 For the first two years, states would be responsible for all unexpected costs. After two years, they could seek to have
their cap adjusted to reflect higher-than-expected expenditures, but only under certain circumstances.



The guidance requires such states to select a per-capita rather than an aggregate cap for the first
two years of their waivers. But even so, they could end up with state costs that are far higher than
they would be without the waiver. For example, a state for which initial per-enrollee costs came in
just 10 percent higher than expected would end up spending nearly twice as much through a block grant
waiver as under a standard expansion of Medicaid, all else equal.”’

Caps Would Put Pressure on States to Make Cuts and Avoid Improvements

States that hit the caps would face pressure to reduce their Medicaid spending to offset the lost
federal funding. That’s especially true since the caps are most likely to bind during recessions, public
health emergencies, and other circumstances in which state budgets are already strained.

States could cut coverage and services for the adults subject to the guidance by using the new
authorities it offers (described above).” Or, they could use existing authorities, for example cutting
optional services (such as dental and vision), adopting burdensome enrollment and verification
procedures that make it hard for eligible people to get and stay covered, or cutting payment rates for
hospitals and physicians. States could also offset reduced federal funding for adults subject to the
guidance by cutting spending on other groups. For example, a state could cut funding and increase
waliting lists for home- and community-based services (such as home health aides), an important
optional benefit for seniors and people with disabilities.

States would also face pressure to cut their Medicaid programs preemptively, to avoid any risk of
hitting the caps, especially since nearly all states are subject to balanced budget requirements. So
states adopting block grant waivers might take immediate steps to reduce enrollment or cut services.

Capped federal funding would also serve as a strong deterrent for states that are considering
making changes that would expand or improve coverage but increase costs. For example, a state that
opted into a block grant waiver with an aggregate funding cap would likely hesitate to streamline its
eligibility procedures in ways that would cause more eligible people to enroll, since even a small
increase in enrollment could cause its expenditures to exceed the cap. Likewise, states might hesitate
to invest in new care coordination approaches that have the potential to improve outcomes and
achieve reduced health care costs in the long run, but also have upfront costs.

Supposed Safety Valves Wouldn’t Eliminate Risk

States would theoretically have two safety valves to address federal funding cuts, but neither
eliminates the risk to their budgets.”

21 Suppose the cap was set at $5,000 per enrollee, and actual costs were $5,500 (10 percent higher). Under a standard
expansion, the state would pay $550 per enrollee (10 percent of total costs). Under the block grant waiver, it would pay
$1,000 per enrollee (10 percent of costs up to the cap plus 100 percent of the $500 in costs above the cap).

22 The guidance would allow states to seek upfront authority to make significant changes after the waiver is implemented
such as increasing cost-shating and premiums or imposing a work requirement without seeking to amend their
demonstrations as current law requires. This means that stakeholders wouldn’t have an opportunity to comment on mid-
course changes that would have a significant impact on beneficiaties.

23 In addition, states selecting aggregate caps could use savings relative to the caps in one year to offset costs above the
cap in the subsequent three years. But states could only do this if they did not claim all of the savings through the shared
savings arrangement described below, which most states are likely to utilize. In addition, with cap growth rates set well



First, the guidance notes that states could seek adjustments to their caps in the face of unexpected
cost increases. But the Administration would have full discretion as to whether to approve such
adjustments, and the guidance provides no clear criteria for how it would make such decisions.”
States concerned that they will hit the cap during a recession or public health emergency are likely to
feel that they have to initiate cuts, rather than counting on the Administration to exercise discretion
to increase their funding,.

Second, states adopting Medicaid waivers retain the right to terminate them. But unwinding the
block grant waivers would not be straightforward: states should not expect to be able to simply opt
out of these waivers for any year in which they would hit the funding cap. Given data lags and
revisions, a state might not even know it was on track to hit the cap until the end of the year or even
into the following year. States are then generally required to give CMS at least six months’ notice
before terminating a waiver, and they are required to seek public comment before providing notice
to CMS. CMS is also required to approve states’ waiver phase-down plans.

Moreover, a state unilaterally terminating a waiver would lose any associated authorities and
funding arrangements. This could create a variety of challenges for state budgets, or in states where
the legislation authorizing Medicaid expansion requires the state to secure certain limited waiver
authorities to implement it. And if a state wanted to continue covering the people it was covering
through the waiver, it would need to obtain separate authorization to do so from CMS before
terminating the waiver.

What is the “shared savings” arrangement the guidance is offering and how
would it affect Medicaid enrollees?

The guidance creates an incentive for states to cut Medicaid even when they are not at risk of
hitting their funding caps, through a new funding arrangement the Administration refers to as
“shared savings.” This arrangement would effectively let states that opt for aggregate (versus per-
person) caps redirect a limited amount of the federal savings from Medicaid cuts to other areas of
their budgets, such as infrastructure or tax cuts, that have nothing to do with Medicaid’s goals. This
funding arrangement would not change the fact that block grant waivers would likely reduce states’
federal funding — and it raises the likelihood that states taking the waivers would make cuts that
would harm people with Medicaid.

How the Guidance Creates Additional Incentives to Cut

For states accepting caps on their aggregate Medicaid funding, the guidance offers financial
rewards for cutting Medicaid below the cap level. Specifically, a state that spent less than the cap in a
given year could receive federal Medicaid funding the following year for programs that can’t usually
be paid for through Medicaid. This federal funding would be capped at between 25 and 50 percent
of the federal savings from the state’s Medicaid cuts.”

below projections, states are unlikely to have enough savings to offset costs over the life of the waiver unless they make
cuts.

24 CMS could not unilaterally adjust funding caps; it would generally need approval from the Office of Management and
Budget as well.

25 The exact share would depend on the state’s performance on specified quality measures.



For example, suppose a state cuts $1 million from its Medicaid expansion. That cut would reduce
federal spending by $900,000, since the federal government pays 90 percent of expansion costs. The
state could claim between $225,000 and $450,000 of that amount as federal match for state costs not
usually eligible for Medicaid funding, such as public health expenditures or work support services.

States would have to use some of these funds for new health or health-related programs, for
which the state would have to provide matching funds at its standard Medicaid match rate. But the
guidance explicitly allows states to use up to 30 percent of the federal funds available through the
shared savings arrangement to supplant current state spending on health programs.

It gives the example of a state that is already funding a tobacco cessation program, which would
not normally be eligible for federal Medicaid funding. If the state’s standard federal match rate is 67
percent, the state could use federal savings from Medicaid cuts to replace up to two-thirds of its
current state spending on the tobacco cessation program and use the money it is currently spending
on that program for any purpose it chooses. That effectively allows states to divert some federal
Medicaid dollars to other parts of their budgets.”

New Funding Arrangement Would Not Compensate States for Added Financial Risk

The new funding arrangement would not change the fact that states should expect to receive less
federal funding overall if they adopt block grant waivers. States would lose a// of the federal
matching funds they would normally receive for costs above the caps. They could repurpose only a
portion of the federal savings from reducing their spending below the caps and could only claim
those funds by providing state matching funds, some of which would have to be new state spending.

States should also recognize that “shared savings” would not be available to them until at least the
second year of the waiver and sometimes not for several years beyond that. To be eligible for the
new funding arrangement, states would first have to provide CMS with data on various performance
measures that many states do not currently report; “shared savings” would not be available until at
least two years after a state first reported these data. And states using block grant waivers to cover
new populations would not be eligible for “shared savings” until at least the fourth year of a waiver,
since they would have to adopt per capita caps for the first two years of the waiver, and the new
funding arrangement would be available only for waivers with aggregate caps.

Are the proposed waivers legal?

The proposed waivers likely violate federal law, and any state adopting them should expect to face
costly, time-consuming litigation. The Administration itself reportedly expects the waivers will be
challenged in court.”’

26 In previous guidance, CMS raised program integrity concerns about much more limited arrangements in which the
federal government provided Medicaid matching funds for expenditures not normally eligible for federal match and
announced that it would discontinue them. It specifically criticized an instance in which a state received federal Medicaid
match for a tobacco cessation program.

27 Dan Diamond and Rachel Roubein, “Block Grants’ No More: Trump’s Medicaid Overhaul Has a New Name, Same
Goals,” Politico, January 29, 2020, https://www.politico.com/news/2020/01/29/trump-medicaid-overhaul-block-

grants-108882.
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The block grant guidance is breathtaking in scope, with the Administration asserting broad
authority to overturn explicit statutory requirements for Medicaid eligibility, benefits, cost-sharing,
and financing and essentially establish its own, alternative Medicaid program for adults. It claims it
can do this by using what it known as “expenditure authority”” authorization given by section 1115
of the Social Security Act to provide federal matching funds for expenditures that aren’t usually
allowed under Medicaid, if these expenditures are needed to implement an “experimental, pilot or
demonstration project ... likely to assist in promoting the objectives of [Medicaid].”

Historically, the federal government has used expenditure authority to extend coverage to people
who states were not otherwise allowed to cover through Medicaid. But in this case, the
Administration would use it to offer coverage with additional eligibility restrictions, higher premiums
and cost sharing, and fewer services to people states are free to cover in their standard Medicaid
programs under options established by federal law.

Such waivers are likely to face challenges on two grounds. First, it is unclear how they would
promote Medicaid’s objectives. As a federal court recently affirmed, Medicaid’s primary objective is
to provide health coverage to low-income people. Block grant waivers would cover fewer people,
with coverage that offers less financial protection and worse access to care, than the alternative in
which states cover the same groups through their standard Medicaid programs.

Second, the guidance offers to exempt states from provisions of the Medicaid statute that the
Administration lacks the authority to waive. For example, the Administration previously stated that
it lacked the authority to let states institute closed formularies while also maintaining access to the
Medicaid drug rebate program. It now proposes to do exactly that.”®

The Administration’s argument appears to be that it can use expenditure authority to provide
coverage that is not subject to the same statutory requirements that govern other Medicaid coverage.
But legal experts have questioned that claim, concluding that these requirements still apply and
would therefore be violated by the proposed waivers.”

28 Hannah Katch, “CMS Opens Door to State Restrictions on Medicaid Beneficiaries” Access to Medications,” Center on
Budget and Policy Priorities, July 11, 2018, https://www.cbpp.org/blog/cms-opens-door-to-state-restrictions-on-
medicaid-beneficiaries-access-to-medications.

29 See, for example, Nicholas Bagley, “The Trump administration’s new attempt to gut Medicaid,” Waf/ﬂ'ngz‘oﬂ Post,
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