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Automatic Enrollment in Private Disability Insurance
Protections and Benefit Requirements Necessary
to Ensure Value for Workers
By Lisa Ekman
Researchers and policymakers have begun to examine the role that private disability insurance
(PDI) might play in helping workers with chronic conditions and severe impairments remain at or
return to work. This examination, which focuses on private long-term disability insurance (PLTDI),
has arisen in large part as a result of the projected depletion of the Social Security Disability
Insurance (SSDI) trust fund in late 2016.1 This paper focuses on a proposal to allow employers to
enroll workers automatically into PLTDI policies, at the worker’s own expense, unless the worker
opts out.2
The automatic enrollment proposal, advanced primarily by the insurance carrier Unum, has two
main components. First, it would allow any employer covered by the Fair Labor Standards Act to
automatically enroll its employees into PDI coverage, provided the employee receives notice and an
opportunity to opt out. Federal law would supersede state payroll withholding laws prohibiting this
type of auto-enrollment arrangement for PDI. The proposal includes no minimum benefit
requirements — for example, income replacement amounts or length of coverage — for the PDI
plans into which employees would be enrolled, or any specific requirements for what the notices
regarding auto-enrollment must include. Second, the proposal would establish a national
See Social Security and Medicare Boards of Trustees, “Status of the Social Security and Medicare Programs: A
Summary of the 2015 Annual Reports” (July 2015), http://ssa.gov/oact/TRSUM/tr15summary.pdf.
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David F. Babbel and Mark F. Meyer, “The Fiscal Benefits of Private Disability Income Protection Coverage to the
SSDI Program: Current Situation and a Proposal for Expansion,” America’s Health Insurance Plans (July 13, 2015),
https://www.ahip.org/News/Press-Room/2015/Expanding-Disability-Income-Insurance-Would-Help-Preserve-SocialSecurity-Disability-Program,-Provide-Critical-Protection-for-Millions-of-Workers.aspx; see also Unum, “We Are Not
the Only Ones Who Think American Needs a New Safety Net,”
http://www.unum.com/protectingyourincome/resources.aspx. Another proposal to expand PLTDI coverage, from
David Autor and Mark Duggan, would require employers to enroll all employees in PLTDI policies and prohibit almost
all workers from receiving SSDI during two years of mandatory PLTDI coverage. Policies would be required to provide
vocational rehabilitation services, workplace accommodations, and 60 percent wage replacement up to $2,500 per
month. For more information on this proposal see Autor and Duggan, “Supporting Work: A Proposal for Modernizing
the U.S. Disability Insurance System,” Brookings Institution (December 2010),
http://www.brookings.edu/~/media/research/files/papers/2010/12/disability-insuranceautor/12_disability_insurance_autor.pdf. This paper discusses only the automatic enrollment proposal.
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clearinghouse to provide information regarding the risks of acquiring a work-limiting disability, help
individuals make the decision about whether to purchase PDI coverage, and assist employers in
making the decision about whether to purchase or sponsor PDI coverage and if so how to design
the PDI plan.3
Although on its face the proposal seems modest, it raises significant questions regarding the value
of these policies to the workers who would be auto-enrolled. In addition, the failure to include
benefit requirements and consumer protections regarding auto-enrollment notices is a serious
omission, as these should accompany any authority given to employers to auto-enroll workers in
PDI or to expand PDI coverage more generally.
Providing income replacement and services and supports to help individuals stay at or return to
work when they acquire a disability due to an accident or illness, or when an existing condition
worsens, is a laudable goal. But allowing automatic enrollment to expand coverage to workers who
have not traditionally been covered by PDI merits careful examination to ensure that the workers
being auto-enrolled are receiving added value for the additional premiums they will pay. Nearly all
workers already pay Social Security payroll taxes for income replacement insurance through the
SSDI program. Any expansion of PDI should ensure that the individual’s economic security is
increased through additional coverage beyond what SSDI provides and that the coverage provides
access to effective return-to-work services appropriate to the employee’s skills and the industry in
which he or she works.
Significant questions exist as to whether PDI will be able to assist newly covered workers to the
same extent it assists workers currently covered due to differences in the characteristics of both the
workers and the types of jobs they have. It is unclear whether the return-to-work services currently
provided through PDI policies will be appropriate and effective for individuals in different types of
jobs or employment situations (for example, part-time workers) as coverage is expanded. Significant
uncertainty also exists as to whether and to what extent PDI coverage makes sense for workers who
lack comprehensive benefit packages and whether auto-enrollment might reach those workers. As a
result of these uncertainties, any legislation that gives an employer explicit auto-enrollment authority
that overrides state laws forbidding wage withholding without express written consent should
contain minimum benefit requirements and consumer protections to ensure that the coverage
enhances the economic security of workers and increases the likelihood of continued attachment to
the workforce.

I. Background on Private Disability Insurance
PDI provides a partial replacement of income when an insured individual can no longer do his or
her job due to a disabling condition. Although individuals can purchase PDI, this paper examines
only employer-sponsored group policies, as those are the focus of the auto-enrollment proposal.
There are two primary types of PDI: short term (PSTDI) and long term (PLTDI). However,
because PLTDI has a greater potential to impact SSDI enrollment and spending, only PLTDI is
usually referenced when discussing auto-enrollment, and this paper will focus on that.

3 Draft

legislative language can be found at http://www.unum.com/protectingyourincome/resources.aspx.
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What Is PLTDI?
Long-term disability insurance provides income replacement to insured workers whose illness or
injury precludes work for an extended period, usually six months or more. A typical PLTDI plan
provides income replacement of 60 percent of pre-injury or illness earnings, though approximately
one in four policies currently in place provide less than that amount for workers who become
disabled.4
PLTDI companies also provide beneficiaries with return-to-work or stay-at-work services. For an
individual who appears likely to be able to resume working, the insurance company will provide
services such as coordination of health care and vocational services (note though that companies do
not generally cover the services themselves), negotiations of job accommodations (such as
ergonomic work stations, part-time schedules, or transfers to different positions), job placement
services, resume development, and job skills training.5

What Are the Features of PLTDI?6
Definition of disability: In order to receive benefits, an individual must meet the definition of
disability contained in the insurance policy. Policies have different requirements to determine
whether an insured individual is eligible for benefits. Some require only that the individual not be
able to do his or her own job (own/regular occupation), whereas some require that the individual be
unable to perform any job (any gainful occupation). Many policies will pay benefits for being unable
to do one’s own job for a certain period of time (two years is common) and then require the
beneficiary to be unable to do any job to continue to receive benefits. Some pay partial benefits
when an individual can work only part time and the person’s income has been reduced by a certain
percentage as a result of the disability.
Waiting (elimination) period: A person must wait after an illness or injury and be unable to
work for a certain period before benefits are payable. The typical waiting period is six months (180
days), but it can range from a few months to up to 365 days.
Benefit period: PLTDI policies may limit the amount of time for which an individual can receive
benefits. Policies can vary significantly in this regard, with some offering lifetime benefits and some
offering them for a set number of years (sometimes as few as two or five). Many policies pay
Bureau of Labor Statistics, Employee Benefits Survey, “Table 30: Long-Term Disability Plans: Fixed Percent of Annual
Earnings, Private Industry, National Compensation Survey, March 2015,”
http://www.bls.gov/ncs/ebs/benefits/2015/ownership/private/table30a.htm.
4

For a discussion of the return-to-work and stay-at-work services provided, see Babbel and Meyer, p. 4; see also
America’s Health Insurance Plans (AHIP), “Private Disability Insurance and Return-to-Work: Cost Savings to SSDI and
Other Federal Programs” (September 26, 2013), http://www.ahip.org/PrivateDIReturntoWork92013/, and AHIP,
“Trends and Innovations in Disability Income Insurance” (January 2010), http://ahip.org/Departments/Policy-andResearch/Innovations-Report-Series/Trends-and-Innovations-in-Disability-Income-Insurance.aspx.
5

For more information regarding the features of PLTDI, see Disability Benefits 101, “Short-Term and Long-Term
Disability Insurance: The Details” (updated September 18, 2014),
http://mn.db101.org/mn/programs/income_support/std_ltd/program2b.htm, and U.S. Department of Labor, “2012
ERISA Advisory Council Report: Managing Disability Risks in an Environment of Individual Responsibility,”
http://www.dol.gov/ebsa/publications/2012ACreport2.html. Many of these same features appear in PSTDI policies.
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benefits up to age 65 or the individual’s retirement age. It is not uncommon for benefit periods
arising from mental health conditions to be significantly shorter (typically limited to 24 months) than
those arising from physical conditions.7
Preexisting condition coverage limitations: PLTDI can have restrictions on coverage for
preexisting conditions. For employer-sponsored group plans, coverage cannot be denied to
someone who enrolls in the group plan during the initial enrollment period. However, the policy
can include an exclusionary period, usually one to two years, in which there is no coverage for a
preexisting condition.
Benefit offsets: All PLTDI policies include provisions that reduce the amount of the benefit if
the beneficiary receives income support based on his or her disability from another source, and
some reduce benefits from any income, disability related or not. Almost all PLTDI plans include a
required offset for SSDI benefits, and require a beneficiary to apply if the company believes the
PLTDI beneficiary is eligible for SSDI benefits. Other income benefits that can offset PLTDI
benefits include workers’ compensation payments, pension payments, SSDI dependent benefits,
rollovers of lump-sum payments from defined-benefit or defined-contribution plans, and veterans’
benefits.
Inflation protection: For a higher premium, PLTDI policies may include protections against
inflation in the form of cost-of-living adjustments, or COLAs.
Rehabilitation: Some PLTDI policies contain clauses that specify the amount, if any, the
insurance company will pay for physical or vocational rehabilitation to assist the individual to stay at
work or return to work.

Who Is Currently Covered by PLTDI?
According to the Bureau of Labor Statistics (BLS), approximately 33 percent of workers in private
industry had PTLDI coverage in 2015.8 The percentage of workers covered, however, varies
significantly depending on the type of work, earnings, and full-time or part-time status. (See Figure
1.) Coverage is much higher, for example, in skilled, white-collar occupations. The top quartile of
earners have coverage at rates ten times higher than the bottom quartile, and the top 10 percent of
earners (not shown in figure) have coverage at rates more than 30 times higher than the bottom 10
percent. Only one in 20 part-time workers has coverage, compared to over four in ten full-time
workers. Only about one in 20 workers in the leisure and hospitality sector currently has PLTDI
coverage, while more than four in ten workers in the manufacturing and professional and business
services sectors do.

See Mala M. Rafik, testimony before the 2012 ERISA Advisory Council Hearing on Managing Disability Risks in an
Environment of Individual Responsibility, August 28, 2012, p. 4, http://www.dol.gov/ebsa/pdf/AC-Rafik.pdf; see also
Nicole Martinson, “Inequality Between Disabilities: The Different Treatment of Mental Versus Physical Disabilities in
Long-Term Disability Benefits Plans,” Baylor Law Review 50 (1998), pp. 361, 362.
7

Bureau of Labor Statistics, Employee Benefits Survey, “Table 16. Insurance Benefits: Access, Participation, and TakeUp Rates, Private Industry Workers, National Compensation Survey, March 2015,”
http://www.bls.gov/ncs/ebs/benefits/2015/ownership/private/table16a.htm.
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FIGURE 1
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What Is PSTDI?
A PSTDI policy is designed to provide income replacement when a disabling impairment
precludes work for a limited time. Short-term policies have many of the same features as PLTDI
policies. Benefit payments generally begin after an individual has used his or her paid sick leave, if
any,9 and consist of a percentage of pre-disability income (most commonly 60 percent but amounts
can vary significantly by policy)10 when the individual can no longer work, or can work only part
time under some policies, due to a work-disabling condition.11 PSTDI pays benefits for between
nine and 52 weeks, with the standard benefit length being 26 weeks.12 Elimination periods generally
range from zero to 30 days; the industry standard is seven.13

Who Is Currently Covered by PSTDI?
Thirty-nine percent of all workers employed in private industry were covered by employersponsored PSTDI in 2015.14 As with PLTDI (see Figure 1), coverage levels vary based on the
worker and industry characteristics and are higher for full-time workers, higher earners, and workers
employed with larger employers or in skilled occupations. In addition to PSTDI, five states and
Puerto Rico have public social insurance programs that provide temporary partial wage replacement
for workers unable to perform their normal work due to disability.15
It is not possible to tell from the publicly available BLS data whether the same individuals have
PSTDI and PLTDI. Because the percentage of workers who have PSTDI is generally similar to or
greater than those who have PLTDI, and because insurers typically integrate the two types of
coverage, it is reasonable to assume that most workers who have PLTDI also receive employer-paid
PSTDI as part of a comprehensive benefits package.

9

See Disability Benefits 101, https://mn.db101.org/mn/programs/income_support/std_ltd/program2.htm.

Bureau of Labor Statistics, Employee Benefits Survey, “Table 26. Short-Term Disability Plans: Fixed Percent of
Annual Earnings, Private Industry Workers, March 2014,”
http://www.bls.gov/ncs/ebs/benefits/2015/ownership/private/table26a.htm.
10

11

Bureau of Labor Statistics, Table 26.

Maria Henderson, “Short-Term Disability Plan Design: Effects on Employee Behavior and Outcomes,” Society for
Human Resource Management (April 23, 2007),
http://www.shrm.org/hrdisciplines/benefits/articles/pages/cms_021210.aspx.
12

13

Henderson, “Short-Term Disability Plan Design.”

14

Bureau of Labor Statistics, Table 16.

For more information on these temporary disability insurance programs, see U.S. Social Security Administration,
Office of Retirement and Disability Policy, “Temporary Disability Insurance Program Description and Legislative
History,” http://www.ssa.gov/policy/docs/statcomps/supplement/2014/tempdisability.html.
15
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II. Will Private Disability Insurance Provide Value to Newly Covered Workers
and Deter or Delay Their SSDI Application?
The model used by PDI has evolved based on the types of workers covered, the relationship
between covered employees and their employers, and the nature of the industry and the workplace.
The types of services provided to workers to get them back to work have also evolved to meet the
specific demands of the industries and work environments of plan participants. Many questions
arise regarding whether the existing model will provide value and be effective with different types of
workers, in different industries, and different work environments.

SSDI Beneficiaries Are Different From Workers Currently Covered by PLTDI
As detailed in Figure 1 and discussed in the previous section, most of the workers currently
covered by PLTDI are in higher-paid, skilled jobs that tend to require higher levels of educational
attainment. The BLS data do not break down coverage levels by educational attainment or age, but
data are available regarding both of these and other characteristics of SSDI beneficiaries. SSDI
beneficiaries have lower educational attainment than the general public, with somewhere between 50
and 64 percent of beneficiaries having a high school diploma or less and fewer than one in five
having completed a post-secondary degree.16 In contrast, about 40 percent of all adults have a high
school education or less. People receiving SSDI are also more likely than the average worker to
have been in unskilled or low-skilled jobs prior to becoming eligible for benefits (nearly 70 percent
reported working in manual-labor, retail, or service jobs);17 nearly half work in service industries.18
The majority of SSDI beneficiaries are also older: 70 percent are over age 50, 50 percent are over age
55, and 30 percent are over 60.19

Paul O’Leary, Elisa Walker, and Emily Roessel, “Social Security Disability Insurance at Age 60: Does It Still Reflect
Congress’ Original Intent?” Social Security Administration, Issue Paper 2015-01 (September 2015), chart 3,
http://www.ssa.gov/policy/docs/issuepapers/ip2015-01.html. The paper presents data from two different sources
which show different educational attainment rates SSDI beneficiaries. A range is listed here, as it is unclear which source
is more accurate.
16

Gina Livermore, David Stapleton, and Henry Claypool, “Health Insurance and Healthcare Access Before and After
SSDI Entry,” Commonwealth Fund (May 2009), Table 4, p. 16,
http://www.commonwealthfund.org/~/media/files/publications/fund-report/2009/may/livermore-health-insuranceand-health-care-access-before-and-after/1255_livermore_hlt_ins_hlt_care_access_before_after_ssdi_entry.pdf.
17

18

O’Leary, Walker, and Roessel, Table 3.

Social Security Administration, “Annual Statistical Supplement, Old-Age, Survivors, and Disability Insurance Benefits
in Current-Payment Status” (2014), Table 5.D4,
http://www.ssa.gov/policy/docs/statcomps/supplement/2014/5d.html#table5.d4.
19
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The Requirement that PLTDI Beneficiaries Apply for SSDI Makes It Unlikely
that SSDI Costs Will Decline
Virtually all PLTDI policies require an individual to apply for SSDI benefits as soon as the
insurance company is fairly certain that the individual will be determined eligible.20 According to a
report commissioned by America’s Health Insurance Plans, approximately 72 percent of workers
who receive PLTDI benefits also end up receiving SSDI benefits.21 Because of the requirement in
plans for people receiving PLTDI benefits to apply for SSDI benefits and the less stringent
definition of disability in most PLTDI plans, at least initially (the inability to do one’s own
occupation versus the SSDI requirement than an individual be unable to do any job that exists in the
national economy in sufficient numbers), it is unclear whether, or to what extent, PLTDI deters or
delays any workers from applying for or receiving SSDI. The only way to be certain that a particular
worker’s impairment meets the SSDI definition of disability is for the individual to apply for SSDI
and be found eligible by the Social Security Administration for benefits. Due to nearly universal
SSDI offsets, PDI carriers have strong financial incentives to assist anyone who might be eligible for
SSDI to apply. Although the insurance industry argues that PDI coverage results in substantial
reductions in SSDI expenditures, it is difficult to identify how any worker receiving PDI benefits
who might be found eligible for SSDI would delay or avoid SSDI application given these plan
requirements and financial incentives.22 In addition, if the application is delayed but the person
eventually applies for SSDI benefits and is approved, there may be no or limited savings to SSDI
because SSDI benefits are retroactive for up to 12 months after the date of the completion of the
SSDI five-month waiting period.
In fact, expanding private disability insurance coverage might actually increase the cost of SSDI.
Higher long-term benefit levels would potentially induce more disabled workers to apply for
benefits. And the provision of short-term disability benefits might make it easier for disabled
workers to get through SSDI’s five-month waiting period.

ERISA Advisory Council, “Managing Disability Risks in an Environment of Individual Responsibility,” p. 39,
http://www.dol.gov/ebsa/publications/2012ACreport2.html.
20

Babbel and Meyer, p. 14; see also David F. Babbel and Mark F. Meyer, “Private Disability Insurance and Return-toWork: Cost Savings to SSDI and Other Federal Programs,” America’s Health Insurance Plans (September 2013), p. 3,
note 2, http://www.ahip.org/PrivateDIReturntoWork92013/. It is likely that more than 72 percent apply for SSDI but
the rest of the applications are not approved.
21

Babbel and Meyer attempt to do this in their papers but the methodology is questionable. For example, they include
in their data all individuals that the industry labels as “recoveries” as people who don’t end up going on SSDI, and the
authors calculate savings based on these numbers. However, the authors also state that recoveries include individuals
who are no longer eligible because they fail to meet the “any occupation” definition of disability and therefore would
almost certainly never have been eligible for SSDI in the first place. See David F. Babbel and Mark F. Meyer, “Private
Disability Insurance and Return-to-Work: Cost Savings to SSDI and Other Federal Programs,” footnote 41, p. 22.
When calculating savings to SSDI, they estimate that 25 percent of the people receiving PLTDI benefits who were not
working and not receiving SSDI would have been receiving SSDI absent PLTDI but provide no methodology for this
estimation (and in fact say that there are unlikely to be any people in this category). In addition, it is highly likely that
none of those individuals would be eligible for SSDI, due to differences in the definition of disability between the
insurance programs (cannot do one’s own occupation in PLTDI, cannot do any job in the national economy in SSDI)
and the requirements of most PLTDI policies that the individual apply for SSDI if he or she is eligible so that the
PLTDI payment can be offset by the amount of the SSDI payment.
22

820 First Street NE, Suite 510 • Washington, DC 20002 • Tel: 202-408-1080 • center@cbpp.org • www.cbpp.org

8

PLTDI Return-to-Work Services Might Not Be Appropriate or Effective
With the Newly Covered Individuals
PLTDI policies provide two basic benefits to plan participants who file a claim and meet the
eligibility requirements. The first is income replacement, and the second is services to assist the
individual in staying at or getting back to work. Significant questions exist as to whether the stay-atwork and return-to-work services provided by PLTDI to educated, skilled, highly paid salaried
workers will be effective for the low-skilled, lower-wage (often hourly) workers in blue-collar, retail,
and service occupations who are more likely to apply for and eventually receive SSDI benefits.
Available data do not disaggregate the professions or characteristics of workers or the types of
industries or work environments for which particular services are effective. Also, it is unclear
whether and to what extent medical improvement plays a role in returning individuals to work rather
than the provision of services by PLTDI carriers.
As detailed above, the primary services that PLTDI insurance providers offer to help individuals
remain at their jobs or go back to their own or another job include things like purchasing ergonomic
desks, coordinating with and supplementing commercial health care insurance, negotiating with
employers for flexible or alternative schedules, working with the employer to move the employee to
a part-time schedule, eliminating duties requiring lifting, or placing the employee in another job in
the same company. The flexibility an employer has to offer these types of equipment and job
accommodations is in no small part determined by the nature of the employer’s business, the size of
the employer, and the types of jobs and schedules available.
Given the differences in characteristics of SSDI beneficiaries and workers currently covered by
PLTDI, it is likely that these services will not be appropriate or effective for many newly covered
individuals. For example, reducing hours might not be possible for someone already working part
time. It is also not clear how the services offered by PLTDI companies could assist a worker who
can no longer stand for long periods or lift objects over a certain weight if that individual works at a
company where all jobs require physical labor. Many jobs in the service and retail sectors lack any
flexibility in terms of scheduling and tasks. Employer size might also limit the effectiveness of
services. Large employers are likely to be able to accommodate workers more easily than small and
medium-sized firms, both in terms of possible alternate jobs and alternate schedules. Questions
regarding the effectiveness of services are amplified for older workers with a high school diploma or
less.
The services provided by PLTDI may also not be as effective in helping individuals with
significant mental health conditions return to or stay at work. Many of the services commonly
provided, such as rehabilitation, ergonomic furniture, reduced hours, and elimination of physical
duties, appear to be most effective in assisting individuals dealing with physical impairments or
fatigue and lack of strength. Additional information beyond what is publicly available would be
needed to understand how the services typically provided by PLTDI companies would assist
individuals with mental impairments in staying at or returning to work. As noted, many policies
contain benefit period limitations on coverage for mental health conditions, and therefore insurers
might have less incentive to provide expensive or difficult return-to-work or stay-at-work services to
individuals with mental impairments. In fact, the most successful approaches for assisting people
with a mental illness that meets the SSDI definition of disability involve the provision of ongoing
820 First Street NE, Suite 510 • Washington, DC 20002 • Tel: 202-408-1080 • center@cbpp.org • www.cbpp.org
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supports with no time limits, not a model PDI carriers are likely to be willing to follow due to the
ongoing commitment and cost.23
These questions regarding both the appropriateness and effectiveness of the return-to-work
services offered by PDI carriers to individuals who might be auto-enrolled into PDI policies need
further evaluation. If these services will not help the newly covered workers remain in or return to
their jobs due to the nature of their disability or their industry or work environment, then federal
action to override state laws to allow auto-enrollment might not be warranted, especially if there are
questions about the adequacy of the income replacement benefits (discussed later in this paper).

PLTDI Might Be Inappropriate for Employees Who Do Not Receive
a Comprehensive Benefit Package From Their Employer
PLTDI offered to employees and paid for by employers has traditionally been a component of a
comprehensive benefit package designed to attract skilled workers. Those packages usually include
other benefits such as health insurance, life insurance, short-term disability insurance, paid leave
including sick and vacation leave, and access to retirement plans. Expanding coverage to workers
who do not have employer-sponsored comprehensive benefit packages might not make sense unless
accompanied by benefit and policy requirements.
For example, it is not clear how PLTDI services might assist individuals who do not have health
insurance coverage. PLTDI does not provide basic health coverage, and, despite the enactment of
the Affordable Care Act, fewer than one in four part-time workers have access to health insurance
through their employer, and only about one in seven participate.24 Workers in the bottom 10
percent of earners have access and participation at approximately the same rates as part-time
workers.25 According to the most recent National Health Interview Survey, one in seven employed
adults lacked any health insurance coverage in 2014.26 It seems unlikely that health care
coordination or the other stay-at-work or return-to-work services could be effective for those
workers who lack health insurance or the ability to pay for their needed health care.
Furthermore, PLTDI insurance coverage requires an individual to be unable to work for a certain
period of time before he or she becomes eligible for benefits, usually a minimum of six months but
sometimes more. This elimination period is likely to pose a hardship for workers who do not have
access to paid leave. Thirty-nine percent of all workers have no paid sick leave, and nearly one in
four workers have no paid vacation. For part-time workers the shares are higher: three-quarters
have no paid sick leave and just under two-thirds have no paid vacation. Among the lowest 25
The model shown most effective with people with significant mental illness is known as Individualized Placement and
Support. For a more in-depth discussion of the model, see Jennifer Durgin, “Working Wonders,” Dartmouth Medicine
(Spring 2010), http://dartmed.dartmouth.edu/spring10/html/working_wonders.php.
23

Bureau of Labor Statistics, Employee Benefits Survey, “Table 9. Health Care Benefits: Access, Participation, and
Take-Up Rates, Private Industry Workers, National Compensation Survey, March 2015,”
http://www.bls.gov/ncs/ebs/benefits/2015/ownership/private/table09a.htm.
24

25

Bureau of Labor Statistics, Table 9.

U.S. Department of Health and Human Services, Centers for Disease Control and Prevention, Center for Health
Statistics, “Health Insurance Coverage: Early Release of Estimates from the National Health Interview Survey, 2014”
(June 2015), http://www.cdc.gov/nchs/data/nhis/earlyrelease/insur201506.pdf.
26
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percent of earners, more than two-thirds lack paid sick leave and more than half lack paid vacation.27
An eligible worker who works for a covered employer is entitled to up to 12 weeks of job-protected
unpaid leave under the Family and Medical Leave Act (FMLA), but that leaves the individual
without income during that time.28 Additionally, approximately 40 percent of workers are not even
entitled to take unpaid FMLA leave because they don’t work for covered employers (that is, the
employer has fewer than 50 employees) or they are not eligible employees (that is, they worked for
their employer less than a year or worked less than an average of 24 hours per week).29
It is unclear whether, and if so for how long, an individual who is lower income and without paid
sick or vacation leave would be able to keep paying his or her disability insurance premiums after
becoming ill or being injured. Often ill or injured individuals reduce their hours prior to leaving
work. Some individuals who work more than one part-time job might quit one job and continue to
work another but have significantly reduced income. If an individual reduced hours and was
struggling to make ends meet, he or she might be unable to continue to pay the PLTDI premium,
even if still working. Combined with the fact that most low- to moderate-income households lack
any savings,30 let alone enough to pay for necessities for six months, this raises a significant question
of how many currently uninsured workers would be able to maintain their insured status after an
illness or injury when they have reduced their hours or separated from their employer during the
elimination period.
PSTDI might be helpful in such a scenario (and is what most currently insured workers would rely
on after exhausting paid leave), but that is also unclear. Although the proposal to allow autoenrollment could authorize enrollment in both short- and long-term policies, it is probable that
many workers would drop one or the other due to cost. Thus, serious consideration needs to be
given to how newly covered workers who lack paid leave and health care coverage would maintain
insured status.

Will PLTDI Improve the Economic Security of Newly Covered Workers?
Most PLTDI plans replace 60 percent of the insured’s pre-disability income, with one in four
plans replacing less than 60 percent. For high earners, 60 percent generally exceeds what they would
receive if they met the SSDI definition of disability and applied for and received benefits (SSDI
benefits replace about 45 percent of lifetime pre-disability earnings for the average earner and as
little as 29 percent for workers who consistently earned the taxable maximum, which is $118,500 for
2015. Workers with earnings above the taxable maximum have lower replacement rates).31
Bureau of Labor Statistics, Employee Benefit Survey, “Table 32. Leave Benefits: Access, Private Industry Workers,
March 2015,” http://www.bls.gov/ncs/ebs/benefits/2015/ownership/private/table32a.htm.
27

U.S. Department of Labor, Wage and Hour Division, “Fact Sheet #28: The Family and Medical Leave Act” (2012),
http://www.dol.gov/whd/regs/compliance/whdfs28.pdf.
28

Abt Associates, “Family and Medical Leave in 2012: Executive Summary” (September 2013),
http://www.dol.gov/asp/evaluation/fmla/FMLA-2012-Executive-Summary.pdf.
29

See for example Gregory Carp, “Emergency Savings? Many Americans Don’t Have Any, Report Says,” Chicago
Tribune, June 23, 2015, http://www.chicagotribune.com/business/breaking/ct-emergency-savings-0624-biz-20150623story.html.
30

See Kathy Ruffing, “Social Security Disability Insurance Is Vital to Workers With Severe Impairments,” Center on
Budget and Policy Priorities (August 10, 2012), Table 1, http://www.cbpp.org/research/social-security-disability31
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However, low and medium earners often get more than 60 percent of their pre-disability income
replaced by SSDI, especially when dependent benefits are included.32 A full-time worker earning the
minimum wage, for example, would receive about 67 percent of his or her pre-disability earnings if
eligible for SSDI, even higher if the worker had dependents and received the maximum family
benefit (approximately 85 percent).33
These facts regarding replacement rates suggest that, from a purely economic security perspective,
for low and moderate earners PLTDI does not necessarily provide any income support above what
they are already eligible to receive and pay for through SSDI. In light of almost universal SSDI
offsets, low- and moderate-income individuals might be paying twice for no increase in economic
security, especially when SSDI dependent benefits are included in offsets.

III. Benefit Requirements and Consumer Protections Needed
for Automatic Enrollment
Most states have laws that prohibit employers from withholding any money from an employee’s
earnings without express written consent from the employee.34 This is an important protection for
employees, and federal law rarely overrides state laws prohibiting this practice. Such an arrangement
was allowed for 401(k) retirement plans, but those plans must meet very specific requirements,
including an employer contribution in certain amounts under certain circumstances.35 Ensuring that
the PLTDI policies into which employees could be auto-enrolled meet basic requirements similar to
those applied to 401(k)s would be particularly important given the fact that the money invested in a
401(k) continues to belong to the individual should he or she choose to discontinue contributions or
move to another job. The same cannot be said for premiums paid to a PDI company: there is no
residual value nor portability of the insurance policy. If an auto-enrollment arrangement for PDI is
pursued, policymakers should enact (or require to be specified in regulation, with specific guidance
as to the nature of the regulations) corresponding consumer protections that include minimum plan
and notice requirements.

insurance-is-vital-to-workers-with-severe-impairments (calculations based on average indexed monthly earnings, or
AIME, over the worker’s entire career before disability onset). Other analyses, such as Melissa Favreault et al. (“How
Important Is Social Security Disability Insurance to U.S. Workers?” Urban Institute (2013), Table 3,
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/412847-How-Important-is-Social-SecurityDisability-Insurance-to-U-S-Workers-.PDF), present replacement rates relative to the workers’ recent (not lifetime)
earnings.
32

See Ruffing, p. 19.

33

See Ruffing, p. 12.

For a summary of state withholding laws, see Society for Human Resource Management, “Wage Deduction Laws,”
https://www.shrm.org/LegalIssues/StateandLocalResources/StateandLocalStatutesandRegulations/Documents/deduct
ionlaw.pdf.
34

See U.S. Department of Labor, “Automatic Enrollment 401(k) Plans For Small Businesses,”
http://www.dol.gov/ebsa/publications/automaticenrollment401kplans.html, for a discussion of the requirements; the
regulations governing auto-enrollment can be found at 26 C.F.R. § 1.401K and
https://www.federalregister.gov/articles/2009/02/24/E9-3716/automatic-contribution-arrangements#h-10.
35

820 First Street NE, Suite 510 • Washington, DC 20002 • Tel: 202-408-1080 • center@cbpp.org • www.cbpp.org

12

Current Federal Law Regulating PDI
PLTDI, like most insurance products, is primarily regulated at the state level.36 Employersponsored PLTDI, which is currently paid for entirely by the employer for 94 percent of plan
participants, is governed by ERISA, the Employee Retirement Income Security Act of 1974. ERISA
and its implementing regulations set out basic requirements for plan documents and disclosures37 as
well as basic requirements for notices and appeal procedures.38 However, there is significant
concern that the current ERISA consumer protections in the areas of plan disclosures, claims
procedures, and remedies as they relate to disability insurance are inadequate and should be
addressed if coverage is expanded. This is especially true if ERISA preempted state payroll
withholding laws prohibiting automatic enrollment in employee-paid PDI plans.
ERISA provides basic federal protections that govern all employer-sponsored retirement and
employee welfare benefit plans. It has specific requirements regarding what has to be included in
plan summaries related to benefits offered, for example, but provides only that “a general
description of such benefits is required if reference is made to detailed schedules of benefits which
are available without cost to any participant or beneficiary who so requests.”39 The regulations also
require the plan summaries to include “a statement clearly identifying circumstances which may
result in disqualification, ineligibility, or denial, loss, forfeiture, suspension, offset, reduction, or
recovery.…”40
The ERISA Advisory Council, an appointed body of employee organization representatives,
employers, insurance industry representatives, and other experts in the field of employee benefits
and ERISA, recently examined the sufficiency of ERISA disclosure requirements in the context of
PDI policies.41 Despite the requirements outlined above, the council found that “[t]he complex
nature of many disability coverage contracts and the administration of these contracts have often
resulted in the insured, and sometimes the sponsoring employer, misunderstanding the details of the
coverage and the true nature of the benefits that are due when a disability occurs.”42 This especially
appears to be the case regarding potential benefit offsets and the impact that these offsets have on
the benefit the individual receives.43

Potential Plan and Benefit Requirements
Because of the serious questions raised here regarding the value of PLTDI to many workers who
might be auto-enrolled, any federal statute that allows employers to institute automatic enrollment
arrangements for PDI superseding state withholding laws should include requirements that the
36

ERISA Advisory Council, p. 12.

37

See 29 C.F.R. § 2520.102-3.

38

29 C.F.R. § 2560.503-1(d).

39

29 C.F.R. § 2520.102-3(j)(2).

40

29 C.F.R. § 2520.102(3)(l).

For more information on the ERISA Advisory Council, visit
http://www.dol.gov/ebsa/aboutebsa/erisa_advisory_council.html.
41

42

ERISA Advisory Council, p. 12.

43

ERISA Advisory Council, p. 27.
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policies provide value to the insured worker. In addition, any legislation should specifically mandate
that any PDI plan offered through an automatic enrollment arrangement is an ERISA-covered
benefit plan irrespective of whether there is any financial contribution by the employer for the
coverage. If this expansion is voluntary (meaning employers may but are not obligated to offer it to
their employees) but designed to delay or avoid SSDI eligibility, it is important that the specific
features of the insurance policy contribute to that goal. Among the features that policymakers ought
to consider requiring in order to maximize the early intervention potential of PLTDI are:
 Own-occupation

coverage: As noted above, some PLTDI policies specify that an individual
be unable to do his or her own job to receive benefit payments, while some require that the
individual be unable to do any job based on his or her education and experience (similar to the
SSDI definition of disability). If delaying or avoiding SSDI benefit receipt is a justification for
allowing auto-enrollment, then policies offered through auto-enrollment should provide
broader coverage than SSDI to maximize the chances that PLTDI will assist the individual in
staying attached to the labor force. It might be wise to require own-occupation coverage for
at least 24 months, the standard period in many policies and the period during which most
recoveries happen.

 Short

elimination period: If one goal of auto-enrollment is to assist workers in maintaining
their workforce attachment after onset of disability, ensuring that insured individuals get
access to income replacement benefits as quickly as possible would seem to be an important
consideration. As mentioned, elimination periods are typically six months but can be longer.
SSDI has a five-month waiting period from the onset of the disability. If PLTDI’s elimination
period were longer, that might decrease the chances that PLTDI will function as an effective
early intervention program. Requiring a short elimination period could contribute to making
PLTDI more effective in delaying or preventing a plan participant from applying for SSDI.

 Return-to-work

services: If one goal of allowing auto-enrollment in PDI is to help more
individuals stay at or return to work, it makes sense to require those policies to provide a
robust array of services. Requiring PDI carriers to pay for all needed rehabilitation —
physical, occupational, and vocational — without placing a monetary cap on the amount of
services, equipment, or training the policy will provide would be one way to accomplish that.

 Minimum income

replacement percentage: Policymakers should consider requiring a
minimum percentage of wage replacement in policies offered though auto-enrollment
arrangements, especially because this coverage expansion will likely include low- and
moderate-income workers who receive higher replacement rates from SSDI. Another
possible approach would be to limit auto-enrollment to those classes or types of employees
for which PLTDI provides income replacement rates above what an individual would receive
if eligible for SSDI. Such a limitation would likely exclude any worker earning below the
median wage.

 Restrictions

on offsetting PLTDI payments when SSDI eligible: Almost all PLTDI
policies require an individual to apply for SSDI benefits as soon as the insurance company is
fairly certain that the individual would be determined eligible. PLTDI benefits are then offset
dollar for dollar by the amount of the SSDI benefit, and in many cases so are dependent and
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spousal benefits.44 The SSDI offset is thought to be important for keeping premiums and
costs down.45 However, the existence of the offset might also discourage companies from
providing a full array of return-to-work services because it might be cheaper to pay benefits
with the offset than to pay for expensive accommodations, rehabilitation, or training. This
potential incentive created by the SSDI offset for PLTDI companies could significantly limit
the effectiveness of PLTDI as an early intervention program for SSDI. A number of
approaches could be taken to limit the impact this offset has on PLTDI effectiveness as an
early intervention program; these include prohibiting the offset for a certain time period of
benefit receipt, limiting the percentage of the PLTDI payment that can be offset by an SSDI
benefit, and/or prohibiting an offset for Social Security dependent benefits.
 Mental

health parity: If auto-enrollment is contemplated as an early intervention strategy to
provide workers with support that would delay or avoid SSDI application, the current
limitation on benefit terms for people with mental illness should be examined. A significant
portion of SSDI beneficiaries receive benefits on the basis of having a mental health
impairment,46 especially newly awarded SSDI beneficiaries who begin receiving benefits under
age 50.47 Federal law generally prohibits commercial health insurance policies from imposing
less-favorable benefit limitations for mental health services than for medical or surgical
benefits.48 A similar requirement for parity in coverage for mental and physical impairments
in PDI should be considered if auto-enrollment is allowed.

 Preexisting condition limitations:

Preexisting condition limitations (complete exclusions
and time-limited ones) run counter to the purpose of maximizing PDI’s value as an early
intervention program. This problem could be addressed by a number of different
requirements, such as prohibiting any exclusion of coverage for a preexisting condition when
an employee purchases coverage during the employee’s initial enrollment period, and limiting
the amount of time for which a company could exclude coverage for a preexisting condition.

 Continuation

of insured status: Low or moderate earners might find it difficult to continue
paying a premium as their disability worsens. Some individuals might have to reduce hours
due to an accident or illness and might not be able to continue to pay premiums due to the
reduced income. If coverage is expanded to workers who might lack either paid leave or the
savings to cover expenses during a time of reduced hours or unemployment, it would make

Some policies do require the PLTDI company to pay at least a nominal amount (e.g., $100) if the amount of the SSDI
payment exceeds the total amount of the PLTDI benefit. However, some policies allow for the PLTDI benefit to be
completely offset by the SSDI payment and/or other offsets.
44

45

Some estimate that the SSDI offset reduces premium costs by 40-45 percent. See ERISA Advisory Council, note 23.

See Social Security Administration, “Annual Statistical Report on the Social Security Disability Insurance Program,
2013” (December 2014), “Highlights” (showing that about one-third of beneficiaries have a mental disorder) and Table
37, p. 95 (showing that 16.8 percent of awards were for mental disorders).
46

See “Chart Book on Social Security Disability Insurance,” Center on Budget and Policy Priorities (March 30, 2015), p.
12, http://www.cbpp.org/sites/default/files/atoms/files/7-21-14socsec-chartbook.pdf.
47

See P.L. 110-343, “Mental Health Parity and Addiction Equity Act (MHPAEA) of 2008.” For more information, see
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Other-Insurance-Protections/mhpaea_factsheet.html. Mental
health parity requirements were also included in the Patient Protection and Affordable Care Act (P.L. 111-148), building
on the requirements of the MHPAEA. For more information, see http://www.mentalhealth.gov/get-help/healthinsurance/.
48
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sense to include requirements on insurance companies related to continuation of insured
status for individuals unable to pay premiums due to reduced income brought on by their
disabling condition. Otherwise, workers who lack comprehensive benefit packages might pay
for coverage of which they would never be able to take advantage, as it is highly unlikely they
would be able to continue to pay premiums if they reduced their hours or quit a part-time job
and earned substantially less.
As with all insurance products, premium costs for PDI are directly related to the generosity of the
policy. The larger the percentage of income replaced, the shorter the elimination period, the fewer
offsets, or the more generous the rehabilitation benefit, the higher the premium will be.
Determining which of these plan requirements ought to be included and the impact they have on
the premium cost requires actuarial and other calculations that are beyond the scope of this paper.
Policymakers will have to consider carefully the proper balance of policy requirements and premium
cost before proceeding to authorize auto-enrollment, especially because the employee will be paying
the premium in an auto-enrollment arrangement. The premium cost must be kept low to encourage
low- and moderate-wage workers not to opt out of coverage, but the benefits must be robust, both
in terms of income replacement and services provided, in order for the policy to provide value.
Low- and moderate-income workers must receive robust benefits, not only because SSDI
replacement rates for such workers are generally more than 50 percent, but also because these
workers may be less likely to be able to benefit from stay-at-work and return-to-work services.

Improved Consumer Protections
The issues and shortcomings identified at the ERISA Advisory Council hearings regarding the
current ERISA statutory and regulatory protections for individuals as they relate to disability
insurance provided through employment relationships should be addressed before any federal action
to expand PLTDI is taken. Any legislation that would allow auto-enrollment should strengthen the
notice and disclosure requirements under ERISA as they relate to disability insurance.
Plan documents and benefit summaries for plans in which employers can auto-enroll their
employees should be required to provide detailed information in plain language regarding plan
designs, features, offsets, and excluded conditions. At the very least, rules should require plan
summaries to clearly state all income sources that would result in an offset to the benefit and the
extent of that offset, the percentage of pre-disability income the benefits replace, the degree to
which plan income supplements the individual’s SSDI benefit or is offset entirely by it, any
preexisting condition limitations, mental health coverage benefit term limitations, and the duration
of those exclusions or limitations.

IV. Conclusion
Assisting individuals with disabilities to maintain or regain workforce attachment and improving
their economic security by providing additional wage replacement are laudable goals. All workers
and their employers already pay for wage replacement insurance through payroll tax contributions to
the Social Security Disability Insurance program. PLTDI can provide additional income support
and services to assist individuals to stay at work or return to work. The PLTDI insurance model
works well with salaried, skilled, well-paid workers, but serious questions exist whether and to what
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extent the same advantages will accrue to the types of additional workers who might be enrolled into
PDI policies as a result of an auto-enrollment process.
Allowing employers to withhold wages from employees without express written consent from the
employee is an extraordinary measure that is prohibited in most states. When Congress has
overridden state withholding laws in the past, as with 401(k) plans, it has done so only with specific
plan requirements, as well as consumer protections, for the products into which employees may be
auto-enrolled. Unlike with 401(k)s, where the money invested is retained by employees even if they
choose to end the arrangement, significant questions exist regarding the value of PDI to many
workers. It would therefore be prudent to complete additional study before moving forward with
expansion of PLTDI (possibly in the form of pilots or demonstrations) through an auto-enrollment
arrangement. Any authority given to employers to auto-enroll workers in PDI should be
accompanied by plan requirements and consumer protections to ensure that the coverage is of value
to the employee. The requirements should ensure that the PDI policies remain affordable but also
provide value to the worker, both in terms of enhanced economic security and services to assist the
individual to remain at work.
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