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PROPONENTS’ CASE FOR A FEDERALLY-IMPOSED BUSINESS

ACTIVITY TAX NEXUS THRESHOLD HAS LITTLE MERIT
By Michael Mazerov

A bill under consideration in both houses of Congress would take away from the states authority
they currently have to tax a fair share of the profits of many corporations that are based out-of-state
but do business within their borders. The House version of the “Business Activity Tax
Simplification Act,” (“BATSA”, H.R. 5267) was the subject of a hearing held by the Subcommittee
on Commercial and Administrative Law of the House Judiciary Committee on June 24, 2008. The
Senate version of the bill is S. 1726.

BATSA would impose what is usually referred to as a federally-mandated “nexus” threshold for
state (and local) “business activity taxes” (BATS). State taxes on corporate profits are the most
widely-levied state business activity taxes. The term also encompasses such broad-based business
taxes as the New Hampshire Business Enterprise Tax (a form of value-added tax), the Texas
Franchise Tax (a tax on businesses’ “gross margins”), and the Washington Business and
Occupations Tax (a state tax on businesses’ gross sales). The “nexus” threshold is the minimum
amount of activity a business must conduct in a particular state to become subject to taxation in that
state.

Nexus thresholds are defined in the first instance by state law. State business tax laws will set
forth the types of activities conducted by a business within the state that obligate the business to pay
the tax. If a business engages in any of those activities within the state it is said to have “created” or
“established” nexus with the state, and it therefore must file a tax return and pay any tax that is
owed. Federal statutes can override state nexus laws, however, and BATSA proposes to do just that.
BATSA would create a number of new nexus “safe harbors” — categories and quantities of
activities conducted by corporations in states that would be deemed no longer sufficient to establish
BAT nexus for the corporation.

A previously-published Center on Budget and Policy Priorities report provides an overview and
analysis of the proposed legislation. (See: Proposed ‘Business Activity Tax Nexus™ Legislation Would
Seriously Undermine State Taxes on Corporate Profits and Harm the Economy, revised June 24, 2008,
www.cbpp.org/6-24-08sfp.pdf. Hereafter referred to as the “Center’s analysis of BATSA.”) That
report focused on the adverse impact of BATSA on the revenue-raising capacity and fairness of
state corporate income taxes.

This report has a different objective: to rebut the key claims made by the proponents of BATSA
as to why its enactment is necessary. (Readers unfamiliar with the business activity tax nexus issue



may find this report more useful if they have already read the previous Center analysis of BATSA.)
This report will demonstrate that the sometimes reasonable-sounding arguments offered in support
of the legislation actually have little merit and are mainly a smokescreen to obscure the corporations’
straightforward goal of cutting their state tax payments.

The following are the key arguments offered in support of the enactment of BATSA, paired with
rebuttals.

Claims About Why the Bill Is Needed In General
Claim.

BATSA establishes a “physical presence” nexus threshold for state BATs. Such a threshold is fair,
because businesses don’t benefit from public services to any meaningful extent in states in which
they don’t have employees or facilities and therefore shouldn’t be obligated to pay any BAT to such
a state.

Rebuttal:

« BATSA does not establish a “physical presence” nexus threshold. A true “physical presence”
nexus standard would provide that a corporation that has employees or property in a state is
taxable there and a corporation that is not physically present is not taxable. In actuality,
BATSA would allow corporations to have unlimited amounts of several categories of employees,
agents, and property in a state without establishing nexus for business activity taxes. For
example, the bill would allow a corporation to have an unlimited number of salespeople in a
state using company-owned computers and driving company-owned cars without creating BAT
nexus, as long as the salespeople worked out of their homes or visited from out of state.

« Such employees and property are clearly benefiting from state-provided services like roads and
police protection, negating the fundamental rationale offered for BATSA.

« Out-of-state businesses often benefit substantially from public services provided by states in
which they have no physical presence but do have customers, and can reasonably be expected
to pay some amount of business activity tax to such a state. For example, when an out-of-state
bank makes mortgage loans in a state, the value of the houses that serve as collateral on the
loans depends critically on the quality of local schools where the home is located, and the
collateral itself is protected by local police and fire services. Moreover, banks use the local
court system to foreclose on the loans if borrowers don’t repay. The provision of such services
justifies the payment of some income tax by the bank to the states where its borrowers are
located, notwithstanding its lack of a physical presence in such states.

« In most states the amount of income tax a corporation owes substantially depends on the
amount of physical presence the corporation has in the state; the more employees and property,
the higher the tax payment. That is appropriate under the “benefits received” principle of
taxation, because businesses are likely to benefit more from public services the more workers
and property they have in a state. But to suggest that a non-physically-present business should
have no tax obligation to the state is unreasonable given the fact that it is earning income in the



state and benefiting from services provided by the state.

« Inits 1992 Quill decision, the U.S. Supreme Court said explicitly that a non-physically-present
mail-order company that purposefully availed itself of a consumer market in North Dakota was
benefiting sufficiently from public services provided by that state to be fairly required to collect
and remit sales taxes to that state. The fact that the decision nonetheless upheld a “physical
presence” nexus threshold for sales taxes was based on the court’s desire to protect interstate
commerce generally from excessive sales tax compliance burdens, not on the grounds of
unfairness to the Quill Corporation itself.

Claim:

BATSA is needed to “codify” a strong trend of federal and state court decisions that strongly
imply that “physical presence” is the nexus threshold for BATs under the U.S. Constitution, because
a small number of recalcitrant, aggressive states refuse to accept the clear message being sent by the
courts.

Rebuttal:

« At least two U.S. Supreme Court cases, Whitney v. Graves (1937) and International Harvester (1944)
make clear that a person or business that receives income that has a source in a particular state
need not be physically present in that state for the state to tax the income. Perhaps with these
two cases in mind, the U.S. Supreme Court stated in its 1992 Quill decision: “[W]e have not, in
our review of other types of taxes, articulated the same physical-presence [nexus] requirement . .
. established for sales and use taxes.”

. State courts are split on whether a state can impose a BAT on a non-physically-present
business, but at this point in time eight state courts have held that they can and only two have
held that they can't.®> Moreover, the four most recent cases have sided with the states’ position
that physical presence is not required for BAT nexus.*

Claim:

BATSA is needed to reverse those state court decisions that have held that physical presence is
not required for BAT nexus, because they likely were wrongly decided. In the 1992 Quill decision,
the U.S. Supreme Court held that an out-of-state business must be physically present in a state
before it can be required to collect and remit sales tax to that state. Logic demands that the nexus
threshold for BATS be at least “physical presence,” because a BAT is imposed directly on the
business and comes out of the business’ pocket, while a sales tax is merely collected from the
customer by the business.

Rebuttal:
« As explained above, the “physical presence” nexus threshold established in Quill was based on

the Court’s desire to protect interstate commerce from excessive sales tax compliance burdens,
not on any concerns about the economic burden on the company itself. Sales taxes have a much



greater potential to interfere with a business’ engaging in interstate commerce than corporate
income taxes and other BATSs do, because a company that is obligated to collect sales taxes
from customers on behalf of a state must engage in numerous activities before it makes a single
sale. For example, it must register as a sales tax collector, it must identify every one of its
products and its customers as taxable or tax-exempt, it must program its accounting system to
charge its taxable customers the proper tax, and it must actually collect the tax from them and
maintain records to demonstrate to an auditor that it has done so. In contrast, the only thing a
company must do to comply with a BAT is properly fill out its tax return based on its general
books and records. Given the greater burdens of sales tax compliance as compared to BAT
compliance, one could reasonably argue that it is appropriate to have a higher nexus threshold
for a sales tax than for an income tax or other BAT.

. It could also be argued that the sales tax nexus threshold should be higher than the BAT
threshold because in the case of the sales tax a business is being “drafted” to collect a tax that is
actually owed by the purchaser and that the state would be capable of collecting directly from
the purchaser (with sufficiently intrusive auditing). In contrast, a BAT is the legal liability of the
business being asked to pay it; there is no other party from whom the tax could be collected.
(One could not reasonably ask the in-state purchaser to estimate the profit earned on her
purchase and send the tax due on it to the home-state tax agency rather than to the seller.)
Thus, if states are to have the right to tax income earned within their borders by individuals and
businesses alike (and no one proposes that they be stripped of this long-established right), and
if businesses are capable of earning such income without being physically present (which they
are), it is illogical for states to be barred from taxing that income merely because the business is
not physically present within the state.

Claim:

The principles of federalism embodied in the U.S. Constitution, which vests in Congress the
authority to regulate interstate commerce, demand that Congress enact legislation to establish a
uniform national BAT nexus standard.

Rebuttal:

« No one questions the authority of Congress to enact BATSA; the debate is over the wisdom of
its doing so.

« “Federalism” is not merely about the mechanistic division of authority between the federal
government and the states. Its principles also encompass notions of deference and comity
toward states on the part of the federal government. State and local governments are partners
with the federal government in providing essential government services like education and
transportation, which they cannot provide if their powers of taxation are unduly and
unnecessarily interfered with. Congress has enacted several laws limiting state taxing powers
that have spawned substantial, costly litigation and led to adverse unanticipated consequences
for states because Congress did not take adequate care in drafting them. BATSA has the
potential for many such problems. Congress should therefore give great deference to state tax
policies absent a compelling showing that they are contrary to the national interest.



« Federalism is often justified as a means of keeping government “close to the people” so that
elected officials can be held accountable to citizens. Federal preemption of state taxing powers
violates this goal, because it enables Congress to provide tax cuts to business interests with no
accountability for any adverse consequences that result. It will be state officials, not members
of Congress, who will be blamed if public services are reduced or household taxes are increased
to compensate for tax cuts that have been provided to businesses by BATSA. Thus, the
enactment of BATSA would undermine a key objective of federalism.

Claim:

BATSA is needed to stop states from asserting that they have the right to tax corporations that do
no production within their borders but merely have customers there. Such a position is illegitimate
because corporations earn income only where they produce goods and services, not where they sell
them.

Rebuttal:

« The corporate income tax laws of virtually all states incorporate provisions of the Uniform
Division of Income for Tax Purposes Act (UDITPA). UDITPA was promulgated in 1957 as a
model state law for dividing corporate profits among the states for tax purposes. UDITPA was
developed in a joint business-state task force, and it explicitly recognized making sales as an
activity that contributes to the generation of business profit. Thus, in making the above claim,
BATSA proponents are seeking to deny the existence of and reverse a 50-year-old consensus
between the business community and state tax officials concerning where profits are earned.

« Much more recently, in the early 1990s, the Multistate Tax Commission (a joint agency of state
tax departments), developed model rules aimed at clarifying where profits from such services as
banking, publishing, and radio and TV broadcasting should be deemed to be earned. The
traditional rules had assigned such income to the states in which the production of those
services occurred. The new rules developed by the MTC assign that income to a much greater
extent to the states in which the customers of those businesses are located. Several
corporations playing a prominent role in lobbying for BATSA supported the adoption of the new
MTC rules covering their industries.> Thus, the claim that “corporations only earn income
where they produce, not where they sell” is completely inconsistent with the explicit position
taken by many of the bill’s proponents as recently as 15-20 years ago.

« Many corporations supporting BATSA have actively worked to enact legislation at the state

level that is based on the premise that corporations earn profits only in the states in which they
sell, and not at all in the states in which they produce (see: www.cbpp.org/1-26-05sfp.htm).

Claim:

Under international tax treaties that apply to national corporate income taxes, the nexus threshold
for multinational corporations being taxable in another country is a “permanent establishment” (PE),



that is, a brick-and-mortar facility. This is a further demonstration that the “physical presence”
standard that BATSA would implement is an international norm for corporate income tax nexus.

Rebuttal:

« The PE threshold is part of a U.S. international tax structure that is completely different from
the structure of state corporate income taxes and therefore is irrelevant to the nexus rules that
should apply to multistate corporations. For example, since U.S.-based corporations are subject
to tax on their worldwide incomes, PE rules affect only where a U.S. corporation’s profits are
taxed, not if they are taxed. In contrast, if a federal nexus law blocks a state in which a
corporation has customers but no direct physical presence from taxing that corporation, a
significant share of that corporation’s profit is likely to be completely untaxed by any state.

(See: www.cbpp.org/12-13-05tax.htm.)

« There are a significant number of policymakers who question the continued appropriateness of
the PE standard for national-level corporate income taxes.” For example, a recent report of an
Organization for Economic Cooperation and Development task force noted: “An enterprise
now has the ability to electronically project a business presence to almost any corner of the
globe and to deliver many products and services electronically. Enterprises no longer need to
establish branch offices, staffed with people who can provide local services or face-to-face
contact, in each of its major markets. The need for a human presence (and supporting physical
infrastructure) in diverse locations may be much reduced. In these circumstances, these [task force]
members questioned whether a taxing threshold built on physical presence of an enterprise remains appropriate.”
[Emphasis added.] The fact that the task force recommended no change in the PE rules was
attributable to its inability to agree on an alternative likely to be widely adopted, not on a
consensus that the PE rules themselves remain correct.’

Claims about the Need for Specific Provisions of the Bill
Claim:

BATSA contains reasonable “safe harbors” that allow a corporation to have a “de minimis”
amount of physical presence in a state before establishing nexus. The provision of BATSA that
allows a corporation to have employees or property in the state for up to 14 days in a tax year
without creating nexus is such a reasonable “de minimis” threshold.

Rebuttal:

« The 14-day safe harbor is completely inconsistent with the underlying rationale for BATSA,
which is that a corporation’s tax obligations to a state should be balanced with the benefits it
receives from public services provided by the state. For example, BATSA immunizes a
corporation with 100 employees in a state for 14 days from all BATs, while a corporation with
just one employee in the state for 15 days could be required by a state to pay the BAT. Clearly,
the first corporation is benefiting more from police, fire, transportation, and other services
provided to its employees than is the second corporation, and yet it is the first corporation that
BATSA exempts from taxation.



« The other safe harbors in BATSA are just as illogical and inconsistent with the fundamental
rationale offered for the bill. For example, having a million dollar’s worth of inventory in a
state that is being stored at an order-fulfillment warehouse run by a business like UPS or
Federal Express does not create nexus under BATSA, but owning a building in the state that is
worth a million dollars does create nexus. There is no reason to believe that the value of police
and fire protection being provided to both types of property is any different, yet one type of
property creates nexus under BATSA and the other doesn’t.

Claim:

Public Law 86-272 was enacted by Congress in 1959 and decrees that a state may not impose a
corporate income tax on an out-of-state business whose only activity within the state is soliciting
sales of tangible goods (including through the use of a traveling salesforce), if the orders are fulfilled
from an out-of-state shipment point. BATSA is needed to “modernize” P.L. 86-272 by extending it
to all BATs and to sales of services in addition to sales of goods.

Rebuttal:

« P.L.86-272 was intended to be a temporary measure to hold a 1959 Supreme Court decision in
abeyance. That decision signaled the end of a now completely discarded Supreme Court
doctrine holding that states couldn’t tax interstate commerce at all. P.L. 86-272 is an obsolete
nexus law that violates the core rationale offered for BATSA: that only physically-present
businesses should be subject to a BAT because only such businesses benefit from public
services. P.L. 86-272 violates this principle because it allows a corporation to have an unlimited
number of salespeople in a state and an unlimited amount of goods en route to customers in an
unlimited number of company-owned trucks and yet still not create corporate income tax
nexus. P.L. 86-272 should be repealed, not broadened, even under a true “physical presence”
nexus standard. Its extension to sales of services and other BATs would be the opposite of
“modernization.”

« Extending P.L. 86-272 to the sale of services would be problematic and likely to spawn
considerable litigation. In the case of a sale of goods, it is possible to draw the line between in-
state solicitation of an order and fulfillment of the order from an out-of-state origination point
with reasonable objectivity. That will not be true with the sale of services in many instances.
For example, if a credit card holder uses her card to borrow cash from an out-of-state bank at
an in-state ATM machine, is the service “fulfilled” in-state where the cash is delivered (which
the state is likely to assert) or out-of-state at the credit card company’s computer server that
electronically “authorizes” the loan (which the bank is likely to assert)? Costly litigation will
have to resolve many such questions if BATSA extends P.L. 86-272 to sellers of services.

Claim:

Many states take the position that if a corporation engages in solicitation or other market-
enhancing activity within its borders on behalf of an out-of-state corporation, that creates nexus for
the out-of-state corporation. BATSA is needed to stop states from aggressively and unfairly seeking
to “attribute” nexus from one corporation to another in this manner. “Attributional nexus” is unfair



and unreasonable because the state can tax the income of the in-state corporation and shouldn’t be
allowed to tax the income of the out-of-state corporation as well. Therefore, BATSA appropriately
provides that the “market-creating” and “market-maintaining” activities of an in-state agent never
establish nexus for the out-of-state company on whose behalf the agent is working if the agent
represents at least two different clients.

Rebuttal:

« The U.S. Supreme Court upheld the fairness of “attributional nexus” for BATSs in a decision
issued more than 20 years ago.? In an even earlier sales tax nexus case, the Court observed that
allowing a corporation to avoid nexus in a state by having “independent contractors” act on its
behalf rather than using its own employees “would open the gates to a stampede of tax
avoidance.”

« The provision of BATSA blocking “attributional nexus” that is being defended here seeks to
undermine the fundamental and longstanding operation of state corporate income taxes. Such
taxes do not seek to divide marketing activities conducted in one state from production
activities conducted in another. Rather, once a manufacturer (for example) establishes nexus in
a state, that state taxes an apportioned share of the nationwide activities of the business, from
the purchase of raw materials up to and including the final sale of the product to the ultimate
customer. Under such a system, it makes no sense to bar a state from being able to tax a share
of the profit earned from the manufacturing activities merely because the in-state marketing
activities were conducted by a third party rather than the manufacturer’s own employees. Even
worse, under BATSA the “market-creating” activities could be conducted by a wholly-owned
and controlled subsidiary of the manufacturer and not create nexus for the latter, if the goods
were produced by two nominally separate subsidiary corporations. (See: www.cbpp.org/6-24-
08sfp.pdf, p. 4.)

Claims about Alleged Harms that the Enactment of BATSA Will Stop

Claim:

By establishing a clear, nationally-applicable, physical-presence nexus standard, BATSA will
substantially reduce the amount of nexus-related litigation that is occurring.

Rebuttal:

« BATSA contains numerous undefined terms that will generate considerable litigation, just as
P.L. 86-272 has generated — and continues to generate — substantial litigation. For example,
BATSA includes a provision declaring that nexus is not created by the in-state “conduct [of]
limited or transient business activity” with no explanation of what might be considered “limited
or transient.” Because Congress failed to define the key “safe harbor” provision in P.L. 86-272
— “solicitation” — constant litigation occurred for more than 30 years until the U.S. Supreme
Court accepted a case that offered some (minimal) guidance. BATSA will generate even more
litigation than P.L. 86-272 did, because it is a much more far-reaching and complex bill.

« Arecent law review article documented 57 reported court cases involving disputes over the



application of P.L. 86-272;° BATSA proponents can cite only about a dozen BAT nexus cases
that do not involve P.L. 86-272."° Thus, the claim of BATSA proponents that “Public Law 86-
272 has generated relatively few cases, perhaps a score or two . . . [while] areas outside its
coverage have been litigated extensively” is untrue.

« As documented in the Center’s analysis of BATSA, enactment of the bill will open up
enormous opportunities for corporations to shelter their profits from taxation in many of the
states in which they are earned. As a result, states will have no alternative but to use every legal
means at their disposal to protect their tax bases. BATSA therefore will not reduce litigation
between states and taxpayers, but — at best — merely displace it from nexus cases to cases
challenging the use of these “fallback™ approaches. For example, many states have
discretionary authority to treat in-state and out-of-state subsidiaries for tax purposes as if they
are one corporation but rarely use it because its exercise is almost always challenged in court.
Because of the damage that will be done by BATSA to their revenues, states are more likely to
use this authority, with additional litigation resulting.

« The enactment of BATSA will not bring nationwide uniformity to nexus law. BATSA’s
provisions will be interpreted by state courts and, just as occurred under P.L. 86-272, state
courts will reach different conclusions about what the provisions mean. Only a U.S. Supreme
Court decision interpreting BATSA can provide a measure of national nexus law uniformity,
and in the nearly 50 year history of P.L. 86-272, the Court has accepted a single appeal from a
state P.L. 86-272 case of general applicability.

Claim:

BATSA is needed to prevent “taxation without representation.” Businesses have no political
representation or influence in states in which they have no physical presence and will be subjected to
unfair tax burdens if they are subject to taxation in such states.

Rebuttal:

« This argument has been forcefully rebutted by leading state tax experts Walter Hellerstein of the
University of Georgia Law School and Charles McLure of Stanford University’s Hoover
Institution."* They note that corporations don’t have the right to vote. In addition, states have
an unguestioned right to tax the income earned within their borders and property owned there
by non-resident individuals who also don’t have the right to vote in states in which they are
subject to taxation. In short, “no taxation without representation” as an argument for BATSA
is a red herring.

« Hellerstein and McLure also observe that because the courts have made clear that states may
not discriminate in their tax policies against out-of-state businesses, lobbying by in-state
businesses (which clearly do have significant political influence in a state) against onerous tax
policies also protects the interests of out-of-state businesses.



Claim:

There is a disturbing trend of states raising revenues through aggressive assertion of nexus over
out-of-state companies with little or no presence within their borders, which the states then use to
provide economic development tax breaks to corporations that do have substantial property or
employees within the state. BATSA is needed to put a stop to such discrimination in favor of in-
state firms at the expense of out-of-state firms.

Rebuttal:
This is an ironic argument for BATSA proponents to make:

« Many corporations supporting BATSA have worked actively for an increasingly common
change in state tax policy that, in the name of economic development, is explicitly aimed at
shifting the corporate income tax burden off of corporations with a substantial physical
presence in a state and onto out-of-state corporations with little physical presence in a state.
(See: www.cbpp.org/1-26-05sfp.htm.) For example, Bayer Corporation, The Walt Disney
Company, and Johnson & Johnson are members of coalitions that have actively lobbied for this
policy in 2008 in Pennsylvania and California.'?

« Many business organizations supporting BATSA also sought the enactment of the “Economic
Development Act of 2005 (S. 1066/H.R. 2471). The goal of this bill was to preserve existing
state economic development tax incentives. The EDA was aimed at stopping challenges to tax
incentives based on the argument that they discriminate against out-of-state businesses in
violation of the Constitution’s Commerce Clause. In other words, the many BATSA
proponents that also supported the EDA tried to preserve the right of states to discriminate in
favor of in-state businesses.

« BATSA itself has one provision that intentionally discriminates against certain out-of-state
businesses in the name of state economic development. In order to help states drum-up
business for in-state corporations, BATSA declares that physical presence in a state in
connection with being a purchaser from an in-state business is not nexus-creating. This provision
discriminates against out-of-state businesses that may have an equivalent number of employees
or an equivalent amount of property in a state but will not be protected by BATSA from state
taxation because that physical presence is involved in selling to an in-state business.

Claim:

The aggressive efforts of state tax administrators to assert nexus over corporations that merely
have customers within their borders are creating enormous uncertainty for these businesses about
their BAT payment obligations. This uncertainty is “chilling. . . interstate economic activity,”
encouraging U.S. corporations to invest abroad rather than here, and discouraging foreign
corporations from investing in the United States.

Rebuttal:

« BATSA proponents substantially exaggerate both the nexus enforcement efforts of state tax
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officials and the uncertainty surrounding the state of BAT nexus law. There is no uncertainty
about the nexus rules that apply to businesses that conduct the vast majority of transactions in
the U.S. economy. P.L. 86-272 governs the application of state corporate income taxes to all
sales of goods, and state tax officials can’t get around it no matter how “aggressive” they might
like to be in theory. Where P.L. 86-272 doesn’t apply, there is little ambiguity in practice,
because the majority of transactions are made with some in-state physical presence of the selling
corporation (which clearly creates nexus). The vast majority of court cases and enforcement
actions that have been initiated by states to compel income tax payments by allegedly non-
physically-present corporations have been aimed at nullifying a single, abusive tax shelter that,
in fact, relies on the physical presence within the state of the out-of-state corporation’s
trademark.”®

In the eight years that BATSA has been under consideration in Congress, and with all the
millions of businesses operating in the United States, BATSA proponents have managed to
come up with a single, concrete example of a company that allegedly has decided not to make
cross-border sales into a (single) state because of the state’s assertion of nexus over it despite its
lack of physical presence within the state.* The isolated small service business aside, it is highly
implausible that large, national businesses are constraining their own growth by deciding not to
do business in particular states because of BAT nexus issues. Where are the examples of
national fast-food chains that refuse to license franchisees in particular states because of fears of
aggressive assertion of nexus over the franchisor? Where are the examples of national banks
that won't issue credit cards to residents of particular states because of nexus concerns? Until
such examples are provided and documented, claims that interstate commerce — and therefore
job growth— is being significantly stifled by concerns about creating BAT nexus in additional
states should not be given any credence.

If anything, the enactment of BATSA is likely to harm the economy by providing a disincentive
for optimal business location decisions. As the Director of the Oregon Department of
Revenue has argued:

[1]n an era when companies can make substantial quantities of sales and earn
substantial income within a state from outside that state, the concept of “physical
activity” as a standard for state taxing authority [nexus] is inappropriate. . . . If a
company is subject to state and local taxes only when it creates jobs and facilities in a
state, then many companies will choose not to create additional jobs and invest in
additional facilities in other states. Instead, many companies will choose to make
sales into and earn income from the states without investing in them. If Congress
ties states to physical activity concepts of taxing jurisdiction, Congress will be
choosing to freeze investment in some areas and prevent the flow of new technology
and economic prosperity in a balanced way across the nation.™

BATSA proponents argue that the bill is needed to prevent “aggressive” state assertion of
nexus from stifling interstate commerce, which they suggest is synonymous with interstate sales.
They completely fail to acknowledge that interstate commerce also encompasses interstate
investment and job creation, and that BATSA has the potential to discourage this by creating an
artificial, tax-based incentive for corporations to tap into the consumer market in a state
without placing facilities and jobs within the state’s borders.
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« This same logic undermines the (unsubstantiated) claims that nexus uncertainty is encouraging
U.S. businesses to produce abroad and discouraging foreign direct investment in the United
States. If anything, it is much more likely that the enactment of BATSA would have these
effects. BATSA would allow both foreign subsidiaries of U.S.-based corporations and foreign-
based corporations to conduct more activities in the United States to “establish and maintain”
their markets here without creating BAT nexus. This could encourage them to fulfill U.S.
demand for their goods and services through export from foreign factories and other facilities
rather than produce those goods and services here with American workers. Moreover, the data
on foreign direct investment do not substantiate the claim that BAT nexus “uncertainty” is
putting a “real damper” on foreign direct investment here. While such investment fluctuates
enormously from year to year and remains below the peak year of 2000, it rose steadily from
2002 through 2007. For 2007, foreign direct investment in the United States remained well
above the level of the early 1990s, when a few states began to enforce the allegedly aggressive,
“economic presence” approach to defining nexus.®

Claim:

If the state nexus threshold for the imposition of a BAT is not raised at least as high as the
provisions of BATSA, the U.S. economy and U.S. corporations are at substantial risk of retaliation
from foreign governments that are angry that corporations headquartered in their nations can have
income tax nexus in a state without having a “permanent establishment” in the United States.
Foreign governments might also seek to renegotiate their tax treaties with the United States to
eliminate the PE threshold. This would free them to impose their national-level corporate income
taxes on non-physically-present U.S. corporations, just as states are imposing their income taxes on
non-physically-present foreign corporations. Thus, “[e]nactment of [BATSA], which includes a
nexus standard that is analogous to those found in U.S. tax treaties, is essential for ensuring that the
current international system of taxation remains intact.”"’

Rebuttal:

« BATSA proponents have presented no evidence to back up their claim that the United States is
at risk of economic harm due to retaliation from foreign governments angered by state nexus
standards that differ from “permanent establishment” rules. To the contrary, a report issued
periodically by the European Union details U.S. federal and state policies that the EU views as
trade barriers but makes no mention of state nexus standards — even as it does object to other
state tax practices.”®

. State nexus thresholds have been far lower than the PE standard for decades. There is no
evidence that foreign governments have ever actively sought to renegotiate the tax treaties to
eliminate the PE rules so that they could apply their national-level taxes to non-physically-
present corporations in retaliation for state nexus thresholds that are lower than the PE rules.
In any case, the federal government would be under no compulsion to accept a demand from
foreign treaty partners that the PE standard be eliminated.
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Notes

1 The House version of BATSA was reintroduced in the 110th Congress on February 7, 2008 by Representatives Bob
Goodlatte and Rick Boucher. The Senate version, S. 1726, was reintroduced on June 28, 2007, by Senators Charles
Schumer and Mike Crapo.

2 |t is true that the Whitney and International Harvester cases focused on whether New York and Wisconsin, respectively,
had the right to tax the income of the out-of-state recipients rather than assert taxing jurisdiction over the recipients
themselves. It is also true that both cases were decided before Quill articulated a novel legal principle that the Due
Process and Commerce Clauses of the Constitution imposed their own — and different — nexus requirements for state
taxation of out-of-state corporations. Nonetheless, given the Court’s explicit statements in Quill that its earlier cases had
not established a physical presence nexus threshold for taxes other than the sales tax, it arguably is more likely than not
that states have the authority under current constitutional law, at least in certain circumstances, to impose business
activity taxes on income earned by non-physically-present companies.

That conclusion was supported by the late Jerome Hellerstein, widely recognized as one of the preeminent experts of the
last 50 years on constitutional law bearing on state taxing authority. In an article written after the Quill decision, he
stated: “The U.S. Supreme Court has made it clear that the presence of the recipient of income from intangible property
in a state is not essential to the state’s income tax on income of a nonresident.”

In short, the Supreme Court determined long ago that, at least in certain circumstances, it is entirely fair for a state to tax
the income earned within its borders by a non-physically-present person or business.

3 Courts in Louisiana, Maryland, New Jersey, New Mexico, North Carolina, Oklahoma, South Carolina, and West
Virginia have held that physical presence is not required for BAT nexus. Courts in Tennessee and Texas have held that
it is. A Missouri case cited by BATSA proponents as supporting their position was decided on state law grounds having
nothing to do with nexus under the Constitution. An Alabama case they also cite was decided on other grounds.

4 The four most recent decisions in New Jersey, North Carolina, Oklahoma, and West Virginia have all sided with the
states’ positions that a business need not be physically present in a state to have BAT nexus there. The New Jersey,
West Virginia, and North Carolina cases were all appealed to the U.S. Supreme Court, which declined to hear them.

5 See a letter dated November 11, 1995 from Fred E. Ferguson of Arthur Andersen representing the Financial
Institutions State Tax Coalition to the Chairman of the Multistate Tax Commission in support of the proposed financial
institutions apportionment regulation. The letter states; “The FIST Coalition believes that the Apportionment Rules
should serve as the model for uniform state apportionment of income of financial institutions. We encourage the MTC
to adopt the rules, recommend that its member states favorably consider the rules for adoption, and urge the MTC to
seek uniform adoption among non-member states as well.” The rules being endorsed included provisions assigning
receipts from interest to the states in which a bank’s borrowers are located. Members of the FIST Coalition named in
the letter include Citicorp/Citibank and Bank of America, both of which now support BATSA. See also a letter dated
April 16, 1990 from Ruurd Leegstra of Price Waterhouse to the MTC’s General Counsel accompanying a “Proposal of
the Broadcasters” dated April 13, 1990 and drafted by the ABC and NBC networks. The proposal included a provision
apportioning advertising receipts of radio and television broadcasters based on the location of listeners/viewers. Both
letters are on file in the headquarters office of the MTC.

6 See: OECD, Are the Current Treaty Rules for Taxing Business Profits Appropriate for E-Commerce? Final Report, 2006. For
example, see paragraphs 43, 44, 51, and 120.

7 See the source cited in the previous note. “For the [task force], fundamental changes should only be undertaken if
there was a broad agreement that a particular alternative was clearly superior to the existing rules and none of the
alternatives that have been suggested so far appears to meet that condition. The need to refrain from fundamental
changes unless clearly superior alternatives are found is especially important since any attempt to change the
fundamental aspects of the current international rules for taxing business profits would create difficult transition rules
given the fact that many countries would likely disagree with such changes and that a long period of time would be
required for the gradual adaptation of the existing network of tax treaties.”
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8 Tyler Pipe v. Washington, 1987. In Tyler Pipe, the Court held that hiring an independent representative in a state to solicit
sales and conduct other activities that helped an out-of-state corporation create and maintain a market for its products
was no different from having an employee in a state engaged in the same activities and did indeed establish BAT nexus
for the out-of-state corporation. There was no suggestion whatsoever in the case that the holding would have been any
different if the in-state representative had solicited sales on behalf of more than one out-of-state company; indeed, the
evidence strongly suggests that it did. The Tyler Pipe decision of the Washington State Supreme Court, which the U.S.
Supreme Court reviewed, states that the Washington representative of Tyler Pipe was Ashe and Jones, Inc. of Seattle.
Ashe and Jones was characterized by Tyler Pipe as an independent contractor, suggesting that it solicited Washington
sales on behalf of multiple out-of-state businesses. Ashe and Jones appears to have been at that time a typical
“manufacturers’ representative” firm with multiple clients. The company certainly has multiple clients today, including
Tyler Pipe. See: www.alliancesalesnw.com/alliancesalesnw_002.htm.

9 Bradley W. Joondeph, “Are State Courts Biased Against Taxpayers that Seek the Protection of Federal Law?” State Tax
Notes, October 27, 2003. Cases interpreting the application of P.L. 86-272 since 2003 include Alcoa Building Products v.
Mass. Commissioner of Revenue (2003), Asher v. N.J. Division of Taxation (2005), and Inova Diagnostics, Inc. v. Texas Comptroller of
Public Accounts (2005).

10 See, for example, footnotes 14 and 15 of the letter to the House Judiciary Committee in support of BATSA from the
Coalition on Rational and Fair Taxation dated September 27, 2005. There have been a few additional cases involving the
nexus standards that apply to BATs not covered by P.L. 86-272, such as the Michigan Single Business Tax and the
Washington Business and Occupations Tax.

11 Charles E. McLure Jr. and Walter Hellerstein, “Congressional Intervention in State Taxation: A Normative Analysis of
Three Proposals,” State Tax Notes, March 1, 2004, p. 735. The article was sponsored by the National Governors’
Association. McLure is a Senior Fellow with the Hoover Institution at Stanford University and was Deputy Assistant
Secretary of the Treasury for Tax Analysis during the Reagan Administration. Walter Hellerstein is Francis Shackelford
Professor of Taxation at the University of Georgia Law School and author of the most well-known legal treatise on state
taxation.

12 Bayer Corporation is a member of the “CompetePA” coalition lobbying for the so-called “single sales factor
apportionment” incentive in Pennsylvania. See: www.alleghenyconference.org/CompetePA/PDFs/
CompetePACoalitionMembers.pdf. Johnson & Johnson and Walt Disney are members of the “Coalition for a
Competitive California” lobbying for single sales factor legislation there. See “Report of Lobbying Coalition” for the
first quarter of 2008, available at cal-access.ss.ca.gov/Misc/pdf.aspx?filingid=1326354&amendid=0.

13 For a description of how this “intangible holding company” tax shelter operates, see p. 5 of the Center’s analysis of
BATSA, available at www.cbpp.org/6-24-08sfp.pdf.

14 See the testimony of Carey J. Horne on pp. 9-13 of the September 27, 2005 hearing on H.R. 1956 before the
Subcommittee on Commercial and Administrative Law of the House Judiciary Committee. H.R. 1956 was the version
of BATSA introduced in the 109th Congress.

15 Statement of Elizabeth Harchenko before the Senate Committee on Commerce, Science, and Transportation, March
14, 2001.

16 See: Y. Louise Ku-Graf, “Foreign Direct Investment in the United States; New Investment in 2007,” Survey of Current
Business, June 2008, p. 33. The first high-profile attempt by a state to enforce an “economic presence” nexus standard
against a Delaware trademark holding company was the South Carolina v. Geoffrey case decided by the South Carolina
Supreme Court in 1993.

17 See the source cited in Note 10.

18 See: European Commission, “United States Barriers to Trade and Investment, Report for 2007,” April 2008, p. 62.
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